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IN THE 


United Siates Court of Appeals 


FOR THE NINTH CIRCUIT. 


No. 11952 


VAIALUA AGRICULTURAL CoMPANY, LIMITED, A CORPORATION, 
Appellant, 


Vv. 
Crraco Manegsa, ET AL., Appellees. 
and 
Cmaco Manngsa, ET aL., Appellants, 
v. 


VAIALUA AGRICULTURAL COMPANY, LIMITED, A CORPORATION, 
Appellee. 


m Appeal from the District Court of the United States 
for the District of Hawaii. 


BRIEF FOR APPELLANT. 


This action was brought by Waialua Agricultmral Com- 
any, Limited (hereinafter referred to as the appellant) 
sa class action under Rule 23(a) of the Federal Rules of 
tivil Procedure. The suit was instituted pursuant to Sec. 
74d of the Judicial Code, 28 U. S. C. § 2201 (formerly § 400), 
o secure a declaratory judgment (R. 3, 410-411). The ap- 
ellees, Ciraco Maneja et al. (who have also appealed from 
he Judgment below), are (a) employees of appellant, (b) 
40cal 145-7 of the International Longshoremen’s and Ware- 


2 


housemen’s Union, which is the collective bargaining repre- 
sentative of such employees and of all other employees of 
appellant engaged in performing similar work and (c) 
Jack Hall, Regional Director of the International Long- 
shoremen’s and Warehousemen’s Union (R. 3-4). The 
court was requested to declare the rights of the parties in 
a controversy relating to the judicial construction of Sees. 
3(b), 3(f), 3(j), 7(a), 7(e) and 138(a) (6) of the Pair lange 
Standards Act of 1938 (The Act of June 25, 1938, 52 Stat. 
1060, 29 U. S. C. Sees. 201 et seq.) hereinafter called ‘‘the 
Act’’ (R. 3, 4-5, 7-9). 


JURISDICTION 


Jurisdiction was conferred upon the District Court by 
Sec. 24 of the Judicial Code as amended, 28 U.S. C. § 1337 
(formerly § 41(8)) and by See. 274d of the Judicial Code, 28 
U.S. C. § 2201 (formerly § 400) (R. 3, 411). The nature of 
the controversy between the parties and the necessity for 
relief of declaratory judgment herein were fully explained 
in paragraphs 5-9 inclusive of the Complaint (R. 4-9).* The 


Findings with Conclusions (R. 410-437) of the District | 


Court are reported at 77 F. Supp. 480. The Judgment of 
the District Court (R. 440-445) is not reported. This court 
has jurisdiction to review the judgment below under Sees. 
116 and 128 of the Judicial Code, as amended, 28 U.S. C. 
$$ 41, 1291, 1294 (formerly §§ 211, 225). 


STATUTORY PROVISIONS INVOLVED 
The provisions of the Fair Labor Standards Act involved 
are Sections 3(b), 3(f), 3(j), 7(a), T(c), and 138 (a) (Gm 
These will be set forth in full or in relevant part in appro- 
priate places in the Argument, infra. 


‘A class action for declaratory judgment is appropriate in con- 
troversies between employers and employees pertaining to the 
proper construction of the Fair Labor Standards Act. Tennessee 
Coal, Iron and Railroad Company v. Muscoda, 321 U.S. 590 reh’g. 
den. 322 U.S. 771; Jewell Ridge Coal Corp. v. Local No. 6167, 325 
U.S. 161, reh’g. den. 325 U. S. 897; Bowie v. Gonzalez, 117 F (2d) 
d(C. C.-AP1 ). 


3 
STATEMENT OF THE CASE 


The facets in this ease are undisputed. They are set 
forth in a Stipulation of Facts (R. 129-256) (heremafter 
ealled the Stipulation) which is an extremely vital part of 
the Record and contains all the facts pertinent to a determi- 
nation of the issues involved in the ease. Briefly sum- 
marized, these faets are: 

Appellant operates a sugar plantation", located in the 
County of Honolulu, Island of Oahu, Territory of Hawaii. 
Sinee the incorporation of appellant in 1898, it has been 
engaged almost exclusively in the growing, cultivating and 
harvesting of sugar cane on land owned or leased by it (R. 
131, 411-412), and the processing of such sugar cane into 
raw sugar and molasses on the plantation where produced 
(R. 65, 130, 181, 138-139, 256). The appellant proeesses no 
cane exeept that grown by itself on its plantation (R. 184), 
nor does it engage in any sugar refining operations (R. 
132). During 1945, the appellant produeed 56,193 tons 
of raw sugar (R. 152, 411). Substantially all of the land 
(9,663 aeres) now devoted to sugar cane produetion has 
been owned or leased and used by appellant for this pur- 
pose sinee 1910 (R. 133, 411). 

On its plantation appellant prepares and plows the 
fields for the planting of sugar eane; plants sugar cane; 
‘‘ratoons’’ the fields *; cultivates sugar cane; applies fer- 
tilizer to eane fields; irrigates eane fields by a network of 
irrigation ditehes and water storage reservoirs; harvests 
sugar eane; maintains a network of field roads for the 


> 


* The parties have stipulated that the term ‘‘plantation’’ means 
the geographical area on which the appellant produees sugar eane, 
processes it into raw sugar, and eondnets related operations (R. 
65, 180, 256). 


3 “*Ratooning’’ is a term referring to the operations performed 
after a field is harvested to prepare the field for the growing of 
another crop. In such preparation the old eane stools or stubble 
are left in place and the ground is refurrowed into rows. The 
undamaged eane stools or stubble will then send up new shoots 
upon application of water and fertilizer to the field. New seed is 
added to fill in blank spots or to replace damaged stools or stubble 
(R. 142-148). 


> 
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transportation of labor, field supplies, and equipment 
throughout the plantation; and transports sugar cane by 
a narrow-gauge railroad from the fields where grown to 
the mill. At the mill the appellant grinds the sugar cane 
into raw sugar and molasses and loads bagged raw sugar 
and molasses for shipment to the continental United 
States, or stores such products temporarily in the sugar 
warehouse or molasses tanks (R. 139-183, 412). The load- 
ing of the bagged raw sugar and of the molasses into rail- 
road box and tank cars of the Oahu Railway and Land 
Company, an independently owned and operated carrier, 
at the site of the mill and the pushing of the cars from 
such site onto a nearby spur of such carrier complete 
the operations of the appellant and the work of its em- 
ployees relative thereto (R. 131-132).° 

Sugar cane cultivation and processing are physically 
and functionally integrated. Sugar cane is highly perish- 
able and starts to deteriorate immediately after harvest- 
ing. To avoid serious losses it must be processed into 
sugar, syrup or molasses within a few hours after being 
harvested. For this reason and because of the great weight 
and bulkiness of cane as compared with raw sugar, it must 
be processed within a few miles of where it is grown (R. 
133). Substantially all the cane growing land of the appel- 
lant, its buildings and yard area, and other lands owned 
or leased by the appellant, but unsuited for cane growing, 
including a wooded area from which fire wood is eut for 
use as fuel by the appellant’s employees living in the 


*The parties have stipulated that the term ‘‘mill’’ means the 
building and equipment of the appellant used in the actual proc- 
essing of sugar cane into raw sugar, ineluding cane carrier, cane 
eleaning plant and scales, crushing plant, boiling house, fire room, 
power plant, sugar warehouse, and molasses tanks, and all equip- 
ment therein (R. 131). 

>The Oahu Railway and Land Company discontinued its opera- 
tions in 1947 after the conclusion of the trial below. Sueh railroad 
had previously been used not only to carry the appellant’s bagged 
raw sugar and molasses but also to deliver incoming plantation 
supplies and equipment. The outgoing and incoming freight of 
the appellant’s plantation are now handled by an independently 
owned and operated trucking company (R. 159). 
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plantation villages hereinafter described, form a contig- 
uous and compact area (R. 134), as shown on Exhibit A 
of the Stipulation (R. 65, 256). 

All the lands devoted to the growing of sugar cane are 
managed and operated by the appellant as an integrated 
farming unit and single enterprise with identical cropping, 
cultivation and harvesting practices, and with the same 
labor and equipment. Employees work in the fields mov- 
ing from one area to another depending upon the program 
of plowing, planting, irrigating, fertilizing, applying her- 
bicides and insecticides, weeding and harvesting. The 
cane lands are in various stages of production or prepara- 
tion. Some acreage is being plowed and furrowed for new 
planting, some is being ‘‘ratooned’’, some acreage is in 
young growth, some in old growth nearing maturity and 
other acreage is being harvested. The growing, harvesting 
and processing of the cane and the marketing of the raw 
sugar constitute one continuous and year around operation, 
except that annually, harvesting and processing of cane are 
suspended for approximately 3 months solely for the pur- 
pose of reconditioning the mill and equipment (R. 135-136, 
210, 413). 

Hauling on Plantation. Cane-growing land is criss- 
crossed with a network of plantation field roads and a nar- 
row gauge railroad owned by the appellant (R. 135). Most 
of the field roads are dirt surface and are maintained by 
the appellant. Appellant operates trucks and trailers on 
these roads to haul laborers and agricultural supplies and 
equipment used for planting, cultivating and harvesting to 
and from the fields. When there is a shortage of supplies 
or equipment at the plantation, appellant’s trucks may exe) 
to Honolulu or elsewhere on Oahu to obtain them (R. 164- 
166). 

In the harvesting operation, cane loading machines grab 
the standing or growing cane and load it onto rail cars 
located on portable tracks temporarily laid in the cane 
fields (R. 154, 155-156, 160, 361). The cars are then 
hauled or pushed by tractors to ‘‘main line’’ or perma- 
nent narrow gauge trackage at the edge of the fields and 
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hauled thereon by locomotives to the processing mill in) 
one continuous journey (R. 157, 160, 161). On return from) 
the mill, empty cars are moved to some point near the 
harvesting operations (R. 161) or else they are removed 
from the mill yard to nearby spurs (R. 254). The nar- 
row gauge ‘‘main line’’ is used to a minor extent to trans- 
port some agricultural supplies and harvesting equipment 
between the plantation buildings and yard area and the 
fields (R. 159). 

The narrow gauge railroad has been owned and oper- 
ated by appellant since its organization in 1898. It is. 
constructed, located and operated exclusively on the plan-. 
tation. It hauls no cane or freight for anyone other than 
the appellant (R. 158-159). Cars used on this narrow-- 
gauge railroad carry an average load of 4 and %4 tons’ 
per car gross cane (R. 157). 


Steam and electric power. The extraction of the juices | 


from the sugar cane fibre and the processing of sueh juices 
into raw sugar require large amounts of power. It is 
therefore traditional in sugar cane processing to utilize 
bagasse (the cane fibre remaining after the juices are ex- 
tracted from the cane stalks). as an economical source of 
fuel for the production of power for use in performing 
the various processing operations. Bagasse produced by 
the appellant has no marketable value. The room in which: 
the bagasse is burned and the steam is produced is known, 
as the fire room and is located in the mill (R. 186, 187). 
The bagasse is used to produce steam, which in turn is 
used (a) to drive the mill engines and cane processing 
equipment, (b) to heat and evaporate the sugar juices and 
erystallize the raw sugar, and (c) to generate electri¢ 
power needed in the various operations of the plantation 
(R. 186, 188, 189). The steam used for this latter pur- 
pose, after passing through the generating machinery, is 
conveyed through steam lines for further use in the proc 
essing operations of the mill (R. 188-189, 190-191). 
Electric power generated by the plantation is not suff- 


cient to supply its needs. More than a third of the power — 


which it uses is purchased from the Hawaiian Electric 
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Company, Ltd., an independently owned and operated 
public utility on the island of Oahu (R. 191). 

The power generated and purchased by the appellant is 
distributed to its various operations on the plantation and 
also to several small non-plantation users living in the 
plantation community (R. 191-192). 

The total amount of power used by all non-plantation 
users is approximately one-half of one percent of the total 
power distributed by the appellant and is gradually becom- 
ing even less. None of the electric power distributed by the 
appellant to non-plantation users is used for or in con- 
nection with the production of goods for interstate com- 
merce, hor is it used to operate any instrumentality of 
interstate commerce, nor is it transmitted into interstate 
commerce (R. 192-193). 

During the off-season, described hereinafter p. 8, 
when the steam and electric power equipment in the mill 
are overhauled, the appellant generates no electric power 
but purchases all the power it needs from the Hawaiian 
Hlectric Company (R. 194). 

Service shops. Both field and mill operations necessi- 
tate the equipping and maintaining of complete service 
shops for prompt minor repairs and emergency work and 
major overhaul. A group of small repair shops are there- 
fore located in an area extending not more than 300 feet 
from the mill building (R. 114, 194-195, 256). 

Concrete products. The appellant makes irrigation 
flumes, water supply pipe, and a few other concrete 
products in a small building, which is located on planta- 
tion lands adjacent to the plantation buildings and yard 
area. Such products are all used on the plantation in con- 
nection with its operations (R. 114, 206-207, 256). 

Storage of supples and materials for appellant’s opera- 
tions takes place in several buildings located in the plan- 
tation buildings and yard area (R. 207). 

Work schedule of mill employees. Production in the 
mill operations of appellant is keyed basically to a six- 
day week with continuous and around-the-clock operations, 
the mill stopping the grinding of cane at 2:00 p. m. on 


24-hour day is divided into three 8-hour shifts (R. 183, 413). 
Weck-end repair of mill. The weekly 24-hour shutdown 
period of the mill is necessary to perform cleaning and 
repair operations. While, in general, repairs are per- 
formed during the week-end, every effort is made to antici- 
pate week-end requirements and the various service shops 
located near the mill perform as much work as possible 
while the mill is in operation (R. 188, 184). Sugar remains 
in process during the week-end (R. 338, 357, 434). 
Off-season activities. Because of the slight variation 
in climatic and weather conditions from month to month, | 
sugar cane 1s grown the year around m the Territory and: 
can be harvested and milled any month in the year—and: 
frequently is. Solely for efficiency of operations, sugari 
mills of the Territory must be closed down annually fori 
extensive and general repair and reconditioning because. 
of the heavy wear and tear on mill machinery and equip- 
ment. That part of the year when the mill is shut down 
for repairs is termed the ‘‘off-season’’. If these repairs: 
were not done annually, operating shutdowns would be: 
frequent and excessive losses would be incurred. ‘The ap- 
pellant’s off-season averages three months per year. Dur- 
ing the off-season there are no harvesting, ratooning, cane 
transportation or cane processing operations. All field 
operations other than harvesting, ratooning and cane, 
transportation continue throughout the year (R. 210, 212, 
213, 413). 
Most of the off-season repair work is done by the men 
who operate the mill during the grinding season. Just as 
many man-days of work are performed daily m the mill 
during the off-season as during the grinding season. All 
mill employees are employed on a forty-eight hour work- 
week both during the grinding season and the off-season 
(R. 218, 214-215). 
Plantation Villages. At the present time appellant owns 
820 dwelling houses, all of which are located on the planta- 
tion. Most of them surround the plantation buildings and 
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Saturdays and starting up at 2:00 p. m. on Sundays. The 
| 
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ard areas. Approximately 335 houses, however, are seat- 
ered over the plantation, some of this latter number being 
lustered and forming field villages (R. 221). 

At the time the appellant company was organized, there 
ras no established community having housing or other 
ervices or facilities for living in or near the area which 
t proposed to devote to the production and processing of 
ugar cane. Consequently, it beeame necessary for the 
ppellant over a period of years to construct houses, 
evelop services and otherwise establish facilities for perm- 
nent living on the plantation to serve the needs of the 
equired number of employees and their families (R. 219). 
‘he principal plantation community was established around 
he plantation buildings and yard area and came to be 
nown as the village of Waialua (R. 65, 220, 256). 
Waialua village has all the physical and visual charac- 
aristics of an established community and is similar to a 
ypical small village or town of a farming community cen- 
ar. The area is eriss-crossed with government roads and 
Iso roads constrneted and maintained by the appellant. 
‘his plantation community contains the usual services and 
ypical eommercial establishments to be found in any small 
ywnh or village, including stores, a bank, motion picture 
leatres and other service establishments, which are owned 
nd operated by independent busimesses. The appellant 
lso owns and operates for its employees and the general 
ublic a store, an automotive service station and a hospital. 
. United States post office, public library, churches, and 
shools operated as a part of the Territorial School System 
re also located in this plantation area. There are also two 
ymnasiums, a elub house, a swimming pool, tennis courts, 
n athletie field and a beach house, all of which were con- 
tructed by the appellant and are used by an Athletie Asso- 
lation, the membership of which is composed of both ap- 
ellant’s employees and other persons in the general com- 
mnity, which operates these facilities through dues collec- 
Ms (Rh. 220, 222-223). 

The 820 dwelling houses on the plantation are oeeupied 
y 3,373 persons, of whom 2,952 are employees and pen- 
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sioners of the appellant, and their families. The remaining. 
420 persons living in such houses are lessees and their fam- 
ilies who are not employed by the appellant and who either 
work off the plantation or who own, operate or are em- 
ployed by independently controlled businesses within it 
(R. 222). The occupants of the houses are provided not 
only with housing and housing maintenance but also, if 
they so desire, with water, firewood and fuel, electricity, 
medical care, recreational facilities and various mainten- 
ance services including garbage disposal and street clean- 
ing (R. 219-220). 

No employee covered by the appellant’s existing collective: 
bargaining agreement, including each and every employee: 
appellee herein, is required as a condition of employment, 
to live on the plantation or in plantation houses or to uset 
any service or facility which the appellant may be in a posL. 
tion to render its employees (R. 221). Some employees of 
appellant live off the plantation and in houses not owned 
or supplied by appellant (R. 222). The relationship which’ 
exists between the appellant and its employees who live 
in plantation houses is that of landlord and tenant; em- 
ployees pay cash to the appellant for all facilities and 
other services furnished them. Employees of the appellant 
render services and perform maintenance work on planta- : 
tion houses and village areas (R. 220-221). 

After the plantation was established and continued to 
operate there gradually grew up an independent com- 
munity now known as the village of Haleiwa, which is lo- 
cated off the edge of the plantation, a little more than a 
mile from the village of Waialua (R. 220). This village 
is a small business and residential community made up of | 
privately owned residences and typical small retail and 
service establishments. Haleiwa caters to appellant’s em- 
ployees and to surrounding community residents, who 
include persons working at other locations on the Island of 
Oahu, residents of numerous beach houses and Army and 
Navy personnel using beach recreational facilities. To 
some extent the village of Haleiwa has become integrated 
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with the village of Waialua with common fire protection 
equipment and publie police patrol officers serving both 
communities (R. 223). 

Duties of employee appellees. Each of the employee ap- 
pellees is engaged in performing some of the operations 
of appellant which are described above (R. 224-225). <A de- 
tailed description of the work and duties of each such em- 
ployee appellee will be found in paragraphs 39-86 of the 
Stipulation (R. 225-255) and will be more fully discussed in 
the Argument, infra, pp. 17-21, 52, 71-72. As already noted, 
however, the work and duties of each employee appellee are 
performed in connection with and as a part of the plantation 
operations described in full in the Stipulation, and the 
work and duties of each employee appellee must be con- 
sidered as further deseribed by such description of the 
plantation operations to the extent that such deseription 
is related and applicable to the particular work and duties 
described for the several employee appellees (R. 224-225). 


Findings with Conclusions and Judgment 
of the District Court 


The District Court entered general Findings with Con- 
clusions (R. 410-437) which did not indicate precisely what 
the Court’s holdings were with respect to many of the ac- 
tivities performed by the employee appellees and other em- 
ployees of appellant similarly situated. Counsel for the 
parties therefore agreed upon and presented to the court 
a form of judgment containing detailed findings as to the 
many various activities conducted by said employees. The 
court, however, insisted that the judgment be abbreviated 
and thereafter entered the Judgment (R. 440-445) appealed 
from. 

The District Court held that all the employee appellees 
and all other employees of appellant similarly situated, 
including the employees repairing and maintaining the 
plantation houses and related domestic facilities, are en- 
gaged in commerce or the production of goods for com- 
merece (R. 440-441). With respect to the agricultural ex- 
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emption from the overtime provisions of the Aet provided 
by See. 18(a)(6), the court in general denied its applicabil- 
ity except to certain specified work performed in the fields 
(R. 441-442). As for the processing exemption from the 
overtime provisions of the Act provided by Sec. 7(c), the 
court confined said exemption to certain specified activities 
performed in the appellant’s mill building and even then 
allowed the exemption only while cane processing opera- 
tions were actually being conducted or during breakdowns 
with the operating staff of appellant standing by waiting 
for the repairs to be completed (R. 442-444). Weekend | 
cleaning or repairs at the mill and work at the nnjl during | 
the off-season were held non-exempt under See. 7(c) (RB. 
444). HKmployees engaged in all truck and railroad hauling 
on the plantation (except portable track hauling) were held 
non-exempt under both See. 13(a)(6) and See. 7(e) (R. 424- 
425, 426, 427, 428, 430-431, 444).® 
The court further held that if in any workweek an em- | 
ployee appellee or any other employee of appellant similar- | 
ly situated performs some work which is exempt from the 
overtime provisions of the Act by virtue of Sec. 13(a) (6) or 
Sec. 7(c) and other work which is not so exempt, such em-_ 
ployee is for that workweek not exempt from the over- 


®6To understand the holdings of the eourt, its Judg- 
ment must be read together with its findings with conclusions. 
While the Judgment specifically lists the activities that are 
held exempt under See. 18(a)(6) or See. 7(¢), it does not list 
the aetivitics held non-exempt. The judgment initially presented 
to the court by counsel for the parties and which the court refused 
to enter did specifically list all the activities involved in the ease 
which are non-exempt under the ecourt’s decision. The eourt’s 
refusal to enter the judgment enumerating all such activities was 
not based upon its disagreement therewith, but simply upon the 
eround that the detailed enumeration was unnecessary and that 
it was sufficient merely to state in Part V of the Judgment (R. 
444) that all activities other than those listed as exempt under 
See. 13(a) (6) or See. 7(c) are non-exempt. In order, however, 
for this court clearly to comprehend the issues in this case, it is 
of paramount importance that it know precisely what the activities 
are which were held non-exempt. In our Argument infra, we 
shall explain in detail what such various activities are. 
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time provisions of the Act under either See. 13(a) (6) or Sec. 
7(c) (R. 445). 

Finally, the court held that if in any workweek an em- 
aloyee appellee or any other employee of appellant sim- 
larly situated performs activities, some of which are ex- 
ampt under Sec. 18(a)(6) and the remainder of which are 
xxempt under Sec. 7(c), such employee is exempt for that 
vorkweek from the overtime provisions of the Act (R. 445). 


QUESTIONS PRESENTED 


1. Are the employee appellees, as well as all other em- 
ployees of appellant similarly situated, ‘‘employed in agri- 
sulture’’ as the term ‘‘agriculture’’ is defined in Sec. 3(f) 
of the Act and therefore exempt from the overtime provis- 
ons of the Act as provided by See. 13(a)(6) thereof? 


2. Assuming, but not admitting, that any of said em- 
sloyees is not so exempt by virtue of See. 13(a)(6), is he 
axempt from the overtime provisious of the Act through- 
gut the year, or any part thereof, by virtue of See. 7 (c) 
of the Act which provides that ‘‘in the case of an employer 
aneaged ...in the processing of ... sugar cane... into 
sugar (but not refined sugar) or into syrup,’’ the overtime 
orovisions of the Act ‘‘shall not apply to his employees 
n any place of employment where he is so engaged’’? 


3. If during the same workweek an employee appellee or 
any other employee of appellant similarly situated engages 
in an activity exempt under See. 13(a)(6) or See. 7(¢) of 
the Act and does not engage for any substantial part of his 
ime during such workweek in an activity not so exempt, 
s he exempt for that workweek from the overtime provisions 
af the Act by virtue of Sec. 13(a)(6) or Sec. 7(c)? 


4, Are the employee appellees, when they are repairing 
and maintaining plantation dwelling houses and related 
lomestic facilities, and all other employees of the appellant, 
when they are performing similar work, ‘‘engaged in com- 
merce or in the production of goods for commerce’’ as the 
terms ‘‘commerce’’ and ‘‘produced’’ are defined in Secs, 
3(b) and 3(j) of the Act? 
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SPECIFICATION OF ERRORS 


The District Court erred as follows: 


1. In holding that each and every employee appellee 
and any other employee of appellant similarly situated are 
‘engaged in commerce or in the production of goods for 
commerce’’, as the terms ‘‘commerce’’ and ‘‘produced’’ are 
defined in Sees. 3(b) and 8(j) of the Act, when they are 
employed in building, repairing and maintaining dwelling 


houses and related demestic facilities in appellant’s planta- - 
] 


tion villages or in performing similar work. 


2. In failing to hold the exemption provided by Sec. 13 


(a)(6) of the Act applicable to each and every activity” 


deseribed in the Complaint and Stipulation. 


3. In failing to hold that the exemption provided by See. 
7(c) applies to any activity connected with the transport- 
ing of sugar cane from the fields to the mill, processing 
sugar cane mito raw sugar including the temporary storage 
and shipment of raw sugar, and their necessary and related 
operations including (a) activities performed by the service 
shops personnel, (b) the operation, maintenance and repair 
of equipment, machinery and facilities used by the appel- 
lant in its mill on the plantation to burn bagasse or fuel oil 
or to produce steam or to generate or distribute electricity, 
and (c) the cleaning or repair of the appellant’s mill and 
equipment therein on the plantation during weekends or 
the off-season when the processing operations of appellant 
«ire suspended or discontinued. 


4, In failing to hold that in any workweek in which any 
employee appellee or any other employee of appellant sim- 
larly situated engages in an activity which is exempt from 
the provisions of Sec. 7(a) of the Act by virtue of either 
Sec. 18(a)(6) or Sec. 7(c) and does not engage for any 
substantial part of his time during that workweek in an 
activity which is not so exempt, said employee is exempt 
for that workweek from the provisions of Sec. 7(a) of the 
Aet by virtue of Sec. 13(a) (6) or See. 7(c). 
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ARGUMENT 
I. 


ALL OF THE EMPLOYEE APPELLEES ARE ‘‘ EMPLOYED IN 
AGRICULTURE”’ WITHIN THE MEANING oF Sec. 3(f) ann 
THEREFORE ARE WXEMPT FROM THE OVERTIME PRovI- 
SIONS OF THE AcT As PRovipep By Src. 13(a)(6).' 


A. MECHANIZATION OF AGRICULTURAL OPERATIONS IS 
IMMATERIAL. 


Sec. 13(a) (6) of the Act exempts from both the wage and 
hour provisions thereof ‘‘any employee employed in agri- 
culture’’. Sec. 3(f) defines the term ‘‘agriculture’’ as 
follows: 


‘¢ “Aericulture’ includes farming in all its branches 
and among other things includes the cultivation and 
tillage of the soil, dairying, the production, cultivation, 
growing, and harvesting of any agricultural or horti- 
cultural commodities (including commodities defined 
as agricultural commodities in section 15(g) of the Ag- 
ricultural Marketing Act, as amended), the raising of 
livestock, bees, fur-bearing animals, or poultry, and 
any practices (including any forestry or lumbering 
operations) performed by a farmer or on a farm as 
an incident to or in conjunction with such farming op- 
erations, including preparation for market, delivery 
to storage or to market or to carriers for transporta- 
tion to market.’’ 


To be exempt, an employee must simply be employed in one 
or another of the activities or practices referred to in the 
statutory definition. ‘‘Employment in agriculture is prob- 
ably the most far reaching’’ of the exemptions in the Act. 
Addison v. Holly Hill Fruit Products, 322 U. 8. 607, 612. 


7 Sec. 18(a) (6) also grants exemption from the wage provisions 
of the Act. This is immaterial in this ease since appellant’s lowest 
paid employee receives an hourly rate substantially in exeess of 
that required by the Act (R. 255). The hourly wage rates of 
appellant’s rank-and-file employees range from a minimum of 80 
cents (twice the minimum wage established by the Act) to a maxi- 
mum of $1,388 (R. 186). 
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Although the Act in its general purposes is remedial in 
character, it 1s equally remedial in its specific purpose of 
aceording broad agricultural exemptions ‘‘and its remedial 
provisions inure to the benefit of those shown to be en- 
vaging In such excepted activities’’. WcComb v. Hunt Foods, 
Inc., 167 F. (2d) 905, 908 (C. C. A. 9). As” clean 
appears from the broad wording of the exemption as well as 
from the legislative history of the exemption, the purpose 
and intent of Congress was to free agriculture of the cost 
and other obligations imposed upon industry. 

The court below nevertheless appears to have predicated 
its entire decision on the view that appellant’s operations 
are integrated, mechanized and ‘‘industrialized’’ (R. 420- 
428). That factor is wholly immaterial. The agricul- 
tural operations here involved are exempt under the statu- 
tory intent and language. Appellant’s field operations are 
no less mechanized than its processing or transportation 
operations (R. 156-157, 216). To accept fully the District 
Court’s viewpoint would lead to the absurdity of not ex- 
empting such obvious agricultural operations as plowing, 
weeding, irrigating or harvesting, all commonly done by 
mechanized equipment. 

In Damutz v. Pinchbeck, 158 F. (2d) 882, the Second Cir- 
cuit held exempt under See. 13(a) (6) a fireman employed in 
a greenhouse, notwithstanding that it considered his con- 
ditions of employment to be more nearly like those of a 
factory worker than those of a worker on the ordinary 
farm. Wmphasizing that his work came within the exemp- 
tion language, the court said (158 F. (2d at p. 883): 

‘‘Although this exemption provision in a remedial 
statute should be construed strictly, it should, of course, 
be given due effect. It is drawn in far reaching lan- 
guage which shows the intent of Congress to make the 
term ‘agriculture’ cover much more than what might 
be called ordinary farming activity and that is what 
now controls. Differing definitions of ‘agriculture’ in 
other statutes but indicate different Congressional 


methods in dealing with other matters and cannot serve 
to narrow the scope of this one’’. 
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See too Addison v. Holly Hill Fruit Products, 322 U.S. 607, 
614, where the court discussing the agricultural processing 
exemption granted by Section 18(a) (10), stated that when 
Congress desired to make exemptions in the Act depend 
npon size and quantity, it used appropriate language to re- 
fer to size and quantity specifically. Cf. also the Hawaii 
Wage and Hour law, which exempts employees in ‘‘agricul- 
ture’’ (such term being defined precisely as in the Federal 
Act) only if the employer employs less than 20 persons. Re- 
mised Laws of Hawaii, 1935, chapter 259-c, Title X NVI, as 
amended, See. 2(e) (2). 

The court will take judicial notice of the extraordinary 
technological advances in American agriculture in the gen- 
eration preceding enactinent of the Act. Congress legis- 
lated with full knowledge of these facts, and has since de- 
elined to deny exemption to so-called ‘‘mechanized’’ ov 
‘industrialized’? agriculture, notwithstanding arguments 
presented in behalf of Hawanan plantation employees 
by the very union here involved. Infra, p. 40. 


B. DESCRIPTION OF OPERATIONS HELD NON-EXEMPT.” 


The Distriet Court evidently believed, as appears fron. 
its findings with conelusions and judgment, that in order 
io qualify for the agricultural exemption, an cmployer 
must work not only on the appellant’s farm but in the cane- 
growing fields themselves (R. 424-425, 428, 441-442). But 
as will appear below, not even all work done in the fields 
was held exempt. A description of the operations held non- 
exempt under Section 13(a) (6) follows: 

1. Hauling by narrow gauge railroad of sugar cane from 
the appellant’s fields to its mill is part of the continuous 


8U. 8. Census of Agriculture (1945) pt. II, p. 65. Farms or 
plantations the size of appellant’s are not at all rare in the United 
States and its Territories and possessions; the last census of agri- 
culture disclosed more than 7100 farms with 10,000 aeres or 
more. Id. See also Supp. Rep. 1012, pt. 2, Committee on Educa- 
tion and Labor, 79th Cong., Ist Sess., p. 77. 


® Among such operations are the building, repairing, and main- 
taining of dwelling houses and related domestic facilities in the ap- 
pellant’s plantation villages. These will be considered wfra, pp. 
77-78. 
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integrated operations on the plantation. Supra, pp. 5-6. 

Employees engaged in this operation move the trains to 
and from the mill, maintain and repair the main line 
trackage, install field switches for connecting main lines 
of the railroad to field portable track lines, pick up cane 
spilled along the rights of way, maintain, service and re- 
pair the locomotives and cane ears, protect the public at 
road crossings, dry and maintain a supply of sand for 
use by locomotives, clean, weed, maintain and repair rail- 
road track beds and perform other duties in connection 
with railroad hauling on the plantation (e.g. R. 157-158, 
160-161, 162-163, 195, 196, 197, 198, 202, 203, 229) 2aiieZ aes 
234-235, 242, 248, 244, 249, 251, 253). 

2. Hauling by truck of agricultural supplies, equipment, 
and laborers to and from the fields and hauling by truck 
plantation supplies and equipment from Honolulu to the 
plantation are likewise coordinated with and part of the 
over-all production operation. 

Employees engaged in these hauling activities op- 
erate, repair, service and maintain the trucks and 
other equipment and facilities used in these activities, 
load and unload the supplies and equipment they carry, and 
maintain and repair the field roads located on the planta- 
tion (¢e.e. R. 1642166, 195, 197-198, 200-201, 227, 232, 233, 23m 
242, 243, 244, 246, 247, 250). 

3. Repair and overhauling of agricultural equipment 
is carried on as part of the integrated plantation opera- 
tions. Because of the interdependence of the appellant’s 
operatious, breakdowns of agricultural equipment and ma- 
chinery mav result in a shutdown of the entire operations 
(R. 195). It is necessary therefore for appellant to main- 
tain the service shops previously mentioned, supra, p. 7. 

Employees attached to these service shops and also other 
employees perform necessary maintenance, service, repair 
and overhauling work on all types of agricultural equip- 
ment and implements used in the growing of sugar cane 


10 The court below held repair work on agricultural equipment 
to be exempt only if done in emergencies and in the cane fields 
(R. 442). 
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on the appellant’s plantation (e.g. R. 195 et seq., 225, 226, 
B27, 229, 230, 231, 232, 233, 241, 242, 243, 244, 245, 246, 247). 

4. Shoewmy of horses and mules is done on the appel- 
lant’s plantation. Horses are used by the harvesting over- 
seer to ride in the fields. Pack mules are used on ocea- 
sion to pack agricultural supplies, broken concrete flues, 
etc., nsed in the cane fields (R. 210). Employees feed the 
horses and mules and also shoe them (R. 210, 244). 

0. Storage and handling of plantation supplies and 
equipment, referred to on p. 7, supra, are done by ware- 
housing personnel. Among the items stored are herbicides, 
fertilizer, farm equipment, lubricants, fuel oil, and cement. 
Such employees do the bookkeeping, handle the accounts, 
unload, unpack, check and store stocks and materials, keep 
stock record cards, take inventory, check out merchandise to 
mill, fields, and shops, and prepare order lists for new ma- 
terials and supplies (R. 207, 208-209, 251, 253, 25+). 

6. Construction and repair of irrigation and water sup- 
ply facilities and equipment are required for the entire 
plantation acreage devoted to sugar cane production (R. 
145). In addition, water is required in the cane process- 
ine operations of appellant (R. 146, 170). As a consequence, 
an extensive and comprehensive system of water supply 
from surface and artesian sources has been developed on 
the plantation (R. 145, 146). 

The employees engaged in these irrigation and water 
supply operations dig and maintain on the plantation 
trenches, ditches and tunnels used for irrigation and drain- 
age of the appellant’s cane fields and for irrigation pipe 
lines; bmld wooden gates for flumes; make irrigation 
scoops in connection with the irrigation operations; make 
concrete irrigation flumes and water supply pipe; weld 
irrigation pipe lines and siphons; operate, repair and 
maintain irrigation pumps and pumps used to supply water 
fo the mill for cane processing; and perform other mis- 
cellaneous activities in connection with the irrigation and 
water supply operations (e.g. R. 150, 195, 196, 197, 198, 
201, 202, 203, 206, 226, 228-229, 242, 243, 244-245, 248, 249, 
202). 
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7. Processwmg of sugar cane into raw sugar and molasses, 
temporary storage, loading and shipment of same and 
maintenance and repair of processing equipment. Loaded 
cane cars are delivered on the appellant’s narrow gauge 
railread to the mill yard to be moved up to the mill (R. 166). 
At the null, the cane is weighed, unloaded, washed, and as 
much trash as is mechanically possible is removed. Such 
trash is hauled away from the mill and unloaded in appel- 
lant’s cane fields. Sometimes locomotives bringing in cane 
cars may move the cars directly into position for unloading 
into the mill (R. 166, 168-172, 237). After the cane is 
unloaded, the empty cars are removed to the mill yard 
(R. 166, 443). 

The time elapsing between the loading of cars in the 
field and the unloading into the mill may vary from four 
to sixteen hours. Harvesting activities and mill activities 
are closely coordinated to reduce to a minimum this time 
lapse since sugar cane is highly perishable and starts to 
deteriorate once it is cut (R. 167). 

The cane, after being cleaned, is crushed, the sugar 
juices clarified and crystallized, the raw sugar bagged 
and shipped, or temporarily stored and then shipped, and 
the molasses pumped into a storage tank (R. 172-183, 184- 
186). The molasses is thereafter delivered to a carrier for 
shipment to the continental United States (R. 181). 

Employees perform the various duties connected with 
the processing of sugar cane into raw sugar and molasses 
and with the temporary storage, loading and shipment of 
same (R. 166 et seq., 231, 234, 236-240, 251-252). 

The processmg operations also necessitate the mainte- 
nance of the service shops previously referred to (p. 
7, supra). Machinery breakdowns in the mill may result 
in a shutdown of the entire mill which, because the har- 
vesting and mill operations are so closely coordinated, in 
turn necessitates discontinuance of the harvesting and trans- 
portation operations until the mill repairs are completed 
(R. 195). Employees attached to the service shops and 
also other employees perform necessary maintenance, re- 
pair and overhauling work on the equipment and facilities 


21 


used on the appellant’s plantation in the processing of 
sugar cane into raw sugar and molasses, the bagging of 
raw sugar and the loading, storing and shipment of raw 
sugar and molasses, while cane is being ground in the 
mill as well as during periods of shutdown on week-ends 
and in the ‘‘off-season’’ (e.g. R. 183-184, 195 et seq., 212- 
214, 232, 236, 237, 238-239, 240, 241-242, 243, 244, 245, 246, 
248, 249, 250, 255). 

8. Repair and maintenance of plantation buildings and 
grounds and shop tools is done primarily by employees 
attached to the service shops and the village maintenance 
employees hereinafter discussed in Part IV of our Argu- 
ment, but other employees may also perform such work 
(R. 202, 203, 212-214, 230, 231, 233, 240, 248, 249, 250, 254- 
295). Other employees work in the fields clearing same 
of stones, and loading and hauling away the stones which 
are used for structural or building purposes on the plan- 
tation (R. 140-141, 225, 226, 436). 

9. Power equipment and facilities, already described, are 
operated, maintained and repaired as an integral part of 
the appellant’s production of sugar cane and the process- 
ing of same into raw sugar and molasses. The employees 
so engaged are employed in operating, maintaining and 
repairing the equipment and facilities used by the appel- 
lant in its mill to burn bagasse or fuel oil or to produce 
steam or to generate or distribute electricity (R. 189-190, 
194, 201-202, 213, 214, 240-241, 248). 

10. Clerical employees of appellant perform the neces- 
sary clerical work on the plantation, such as the keeping 
of books, records, time, ete., in connection with the appel- 
lant’s entire plantation operations of producing sugar eane 
and processing same into raw sugar or molasses (R. 168, 
171, 208-209, 236, 249, 251, 252, 253-254). 


11 There is nothing in the Reeord to support the finding of the 
court below that among the activities appellant conducts, in addi- 
tion to those discussed in the text, are railroad building, surveying 
and fencing (R. 412). 
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C. THE LANGUAGE OF THE STATUTE SHOWS THAT ALL EMPLOYEES 
OF APPELLANT HERE INVOLVED FALL WITHIN THE EXEMPTION 
For ‘‘ AGRICULTURE ’. 


We submit that the court need only examine the defini- 
tion of agriculture contained in See. 3(f) in order to con- 
clude that the employees engaged in the above described 
operations come within the exemption provided by See. 
13(a) (6) for ‘‘employee[s] employed in agriculture’’. 
The courts will give effect to the ‘‘plain meaning’’ of the 
statutory language (United States v. American Trucking 
Ass’ns., Inc., 310 U. S. 534, 543; Kirschbaum v. Wallingy 
316 U.S. 517, 524) ‘‘according to the sense of the thing, as 
the ordinary man [would understand] ordinary words ad- 
dressed to him’’. Addison v. Holly Hill Fruit Products, 
322 U.S. 607, Glas 


1.‘‘ Farming in all its branches’’. The statutory definition 


of ‘‘agriculture’’ starts with ‘‘farming in all its branches”’ 


and then provides ‘‘and among other things includes” 
[Emphasis supplied]. There follows an enumeration of 
several farming operations. We shall show hereinafter 
that the farming operations enumerated embrace all the 
activities here involved. But apart from this, the use of 
the phrase ‘‘among other things’’ precludes any conten- 
tion that the enumeration is anything more than illustra- 
tive of the plenary farming operations which the defini 
tion embraces. 


Most of the appellant’s operations held non-exempt by — 


the District Court clearly come within the phrase ‘‘farm- 
ing in all its branches’’. 


12 Sinee the statute itself defines its exemptions in preeise and 
definite terms, the eourt below erred in admitting the opinion 
testimony on those exemptions as here applied of Jack Hall, Regional 
Direetor of the International Longshoremen’s and Warehousemen’s 
Union for the Territory of Hawaii. Congress was unwilling to 
have the application of the Act, ineluding the exemptions, rest 
upon the indefinite and nebulous basis of ‘‘expert’’ opinion. Mr. 
Hall’s argumentative testimony really invaded the province of the 
court. Tflis testimony should also have been stricken as hearsay 
(R. 268, 323-325, 327, 328, 329) and as lacking in eredibility (R. 
319-320, 321-323). 
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Thus, it is an indispensable part of sugar cane farm- 
ing: (4) to haul the harvested perishable cane from the 
fields on the plantation to the mill on the plantation for 
quick delivery for processing (R. 133, 167) and to main- 
tain, service and repair the hauling facilities; (ii) to haul 
fertilizer, insecticides, herbicides, agricultural equipment 
and supplies’ and field laborers from one part of the 
plantation to another and to maintain, service, repair and 
operate trucks and field roads used for such hauling; (iii) 
to haul necessary supplies and equipment from a nearby 
town to the plantation and to maintain, service, repair and 
operate the hauling facilities; (iv) to repair and overhaul 
agricultural equipment and implements used in the cane 
production; (v) to feed and shoe horses and mules used 
on the plantation in connection with the growing of sugar 
cane; (vi) to irrigate cane fields where there is insufficient 
rainfall and to maintain, service, repair and operate irri- 
gation facilities located on the plantation itself and used 
exclusively in connection with the production of its cane 
(R. 111, 145 et seq., 256); (vii) to maintain the farm build- 
ings and grounds and tools and implements used in the 
farming operation; and (viii) to keep necessary records 
by clerical help where required. 

Each of the above activities conducted by the appellant 
is an integral part of its operations of producing, culti- 
vating, growing and harvesting sugar cane. As such they 
all fall within the statutory phrase ‘‘farming in all. its 
branches’’. Such activities are functionally similar to 
the activities conducted by vast numbers of grain farmers, 
cotton farmers, fruit and vegetable farmers, etc., in various 
areas of the country. 


2. “‘Harvesting of . . . agricultural . . . conmodities.’’ 
The court below held the term ‘‘harvesting’’ appearing 
in Sec. 3(f) of the Act to embrace the operations of lay- 


18 Appellees’ original Answer admitted that the transportation of 
fertilizer and other field supplies from the appellant’s storage places 
and yard area to its fields is within the exemption (R. 124). The 
lower court nonetheless denied the applicability of the exemption 
to such operation. 
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ing and shifting portable tracks in the fields, spotting 
rail cars on such tracks, loading same with cane, hauling 
them from the fields to the main railroad tracks, and picking 
up and reloading cane stalks which fall from the cars be- 
tween the fields and the mill (R. 428-429, 442). We sub- 
mit that the hauling, likewise on the plantation itself (R. 
159), of sugar cane on the permanent tracks from the fields 
to the mill clearly falls within the term ‘‘harvesting of . . . 
agricultural . . . commodities’’ appearing in Sec. 3(f). 

In Webster’s New International Dictionary “ the term 
“harvest” is defined, p. 1142, as: “...To reap or gather, 
as any crop, material, or result... To gather im a cropq 


[Emphasis supplied]. The Standard Dictionary published — 


by Funk and Wagnalls (1935 Ed.) defines the verb ‘‘har- 
vest’? as: ‘‘1. To gather and store, as a crop, reap... . 
3. To gather and store a crop’? [Emphasis supplied]. 
The Encyclopedia Britannica (14th Hd.) at page 231 ear- 
ries the word ‘‘harvest’’ as a principal heading and in 
relevant part speaks of ‘‘ Harvest, the season for the in- 
PAtVerIne Ol Crops. 

The appellant’s operations of hauling perishable sugar 
eane from the fields to the mill on its main line tracks—all 
on the farm—are merely part of the gathering in and stor- 
ing of sugar crops, and as such are part of ‘‘harvesting”’ 
of the sugar cane, just as much as it is a part of the har- 
vesting operations for a farmer to gather in freshly cut 
stock feed for storage in a silo. 

No reason exists for drawing any distinction between 
that part of the hauling operation which takes place on 
the portable tracks and that part which takes place on 
the permanent tracks. Both are a part of the ‘‘ gathering 
in’’ of the sugar crops. The portable tracks are used in 
the fields instead of the permanent tracks only because 
permanent tracks cannot be laid on account of the inter- 


14 All references to Webster’s Dictionary are to the Unabridged 
Version, Second Edition, 1945. 


15 Nor did the District Court distinguish fully between the two 
types of hauling, since it exempted the picking up and reloading 
of fallen cane stalks, even when done on the main line trackage. 
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ference which would otherwise result in planting and cul- 
tivating operations (R. 160). During the short periods 
when portable tracks are in use in the fields, they are an 
integral part of the railroad system over which cane ears 
move directly from the fields to the mill (R. 160). 

The court below appeared to have denied exemption to 
the railroad transportation operation because it is special- 
ized and technical work (R. 426). The railroad opera- 
tion in the case at bar, however, is not comparable to a 
railroad facility and operation separate and apart from the 
farming operation. It is constructed and operated to fit 
the special needs of an integrated sugar plantation. The 
cane cars are only 10 or 11 feet by six feet by five feet 
(R. 160) and carloads average only 4 and °%4 tons per 
car gross cane (R. 157). This is to be contrasted with 
normal sized freight cars which measure 40 feet by 10 feet 
by 9 feet and if fully loaded would carry an average of 50 
tons of cane. 1946 Car Builders’ Cyclopedia of American 
Practice, (17th ed.), edited by Roy V. Wright for Associa- 
tion of American Railroads, pp. 122-8. Further, many em- 
ployees engaged in this transportation operation are used 
interchangeably in other parts of the appellant’s plantation 
operations (R. 163, 229, 230, 231, 232-233) and likewise 
many service shop and other employees engage in the 
transportation operations as well as in other parts of the 
plantation’s total operations (R. 195, 196, 197, 198, 201, 
202, 236, 237, 242, 243, 244, 249, 251, 253). 

The court below went on to hold that the exemption 
would not apply even if the cane were hauled hy trucks 
rather than railroad (R. 427, 428)."° The court thus denied 
the exemption to the hauling operation per se regardless 
of the medium, 1. e. truck, train or animal-drawn vehicle. 
The record establishes beyond question, however, that 
appellant’s railroad operation is in fact an integral part of 


16 Tt was admitted by counsel for appellant during oral argument 
that Waialua Agricultural Company, Ltd. was considering the 
hauling of its cane from the fields to the mill by truck and closing 
down the operation of the railroad as had been done by some other 
plantations in Hawaii. 
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its business of growing sugar cane and gathering in the 
sugar crops, and nothing more. Such operation is a part 
of ‘‘harvesting’’ and consequently within the exemption. 


3. “Practices (including any forestry or lumbering 
operations) performed by a farmer ... as an incident 
to... such farming operations.’’ The exemption also 
includes ‘‘practices (including any forestry or lumbering 
operations) performed by a farmer... as an incident to... 
such farming operations.’’ This part of the statutory 
definition not only clearly embraces all the activities shown 
to fall within the term ‘‘farming in all its branches,’’ but 
also the activities involving the processing of sugar cane 
into raw sugar and molasses as well as the other activities 
heretofore described which the District Court held to be 
non-exempt. 

The term ‘‘farmer’’ as used in the definition necessarily 
means a person or company engaged in performing the 
operations enumerated in the definition of ‘‘agriculture.”’ 
The term ‘‘such farining operations’’ of course means the 
operations previously described in Sec. 3(f), among which 
operations are ‘‘production, cultivation, growing, and har- 
vesting.’’? It is clear then that appellant is a ‘‘farmer”’ 
conducting the ‘‘farming operations’’ of producing, culti- 
vating, growing and harvesting sugar cane. The appel- 
lant’s operations described in subparagraphs 1 to 10 (pp. 
17 to 21, supra) are then practices performed by a farmer, 

The next and separate question is whether appellant’s 
sugar cane processing activities and its other activities held 
non-exempt by the District Court are ‘‘an incident to’’ the 
production, cultivation, growing and harvesting of sugar 
cane. We submit that they are. Webster’s Dictionary 
defines the word ‘‘incident’’ as an adjective on page 1257 
as: 


‘1, Liable to happen; apt to occur; befalling ; hence, 
naturally happening or appertaining, esp. as a sub- 
ordinate or subsidiary feature... 4. Pertinent... 
5. Law. Dependent on, or appertaining to, another 
thing (the principal) ; directly and ommediately pert. to, 
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or involved m, something else, though not an essential 
part of it...’’ [HEmphasis supplied]. 


[he word ‘‘incident’’ as a noun is defined on page 1257 as 


‘¢.,.. 2. That which happens aside from the main 


design; subordimate action; ... 3. Law. Something 
appertamimg to, passing with, or depending on, an- 
other, called the principal... .’’ [Emphasis supplied]. 


Appellant’s operations are all completely integrated and 
nterdependent (R. 129 et seq.); and the lower court found 
hat the growing, harvesting and milling operations are all 
oordinated (R. 413). Agricultural supplies, equipment 
md laborers must be transported to the fields in order that 
ugar crops may be produced and harvested. The various 
etivities relating to irrigation, including the concrete prod- 
icts operations, must be conducted, since appellant’s planta- 
ion requires intensive irrigation (R. 145, 206-207). To 
yrevent spoilage and deterioration the crops must be trans- 
vorted to the mill immediately after being burned or cut 
R. 167-168). Once they reach the mill they must, for like 
easons, be processed into raw sugar almost at once (R. 
33, 167-168). The furnishing of water and power” used 
n connection with the growing and processing of cane, the 
yperation of storage places and the various clerical activ- 
ties are functionally necessary and indispensable for the 
onduct of the entire operations of appellant (e. g. R. 145 
zt seq., 186 et seq., 207-209, 253-254). The most efficient 
ind profitable operations call for shipment of the raw sugar 
o mainland refineries immediately upon production (R. 
[85). The service shops are maintained for constant repairs 
md overhaul, lest a breakdown in milling, harvesting or 
ransportation cause a shutdown of appellant’s total opera- 
ions (R. 194-195). 

Thus, the activities in connection with the processing 
of sugar cane into raw sugar and molasses, as well as all 
jther activities heretofore described, which the District 


17 Tt will be noted that almost 50 percent of the power is distrib- 
ited to pumps on the plantation used to supply water for irrigating 
she appellant’s cane fields (R. 192). 
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Court held to be non-exempt, ‘‘appertain to,’’ ‘‘depend 
on,’’? and are ‘‘directly and immediately pertinent to, or. 


involved in’’ the operations of producing, cultivating, grow- 
ing, and harvesting sugar cane. The ‘‘main’’ action or 
‘‘design’’ is such production, cultivation, growing, and har- 


vesting and all these other operations are ‘‘incident”’ to 


such ‘‘main design.’’ In addition all of these other opera- 


tions are ‘‘subordinate or subsidiary feature[s]’’ of that. 


‘‘main design.’’’S It follows that all such subordinate 


operations are ‘‘practices . . . performed by a: 
farmer . . . as an incident to . . . such farming 


operations’? and are thus within the exemption for ‘‘agri- 
eulture.”’ 


4. ‘“Practices (including any forestry or lumbering 
operations) performed by a farmer... conjunction with 
such farming operations.’ 

‘‘Conjunction”’ is defined in Webster’s Dictionary at page 
565 as: “1... . union; association; . . . 3. Occurrence 
together; concurrence as of events ...’’ [Emphasis sup- 
plied]. Since all the cperations in question are, as we have 
shown, completely integrated and interdependent with the 
appellants’ production, cultivation, growing and harvesting 
of sugar cane, they are surely in ‘‘association’’ therewith. 
Moreover, they ‘‘oceur together’’ and are coordinated there- 
with (R. 135-136, 152, 413). They are therefore performed 
‘fin conjunction with’’ such operations. 


18 The total direct operating charges of the appellant in operating 
its plantation for the ealendar year 1945 were $1,726,278.24. Of 
this amount, $1,230,393.63 or 71% was for cultivating, irrigation 
water supply, harvesting, transporting of cane and other general 
field expenses, and $495,884.61 or 29% was for operating and main- 
taining the mill and purchasing sugar bags. The total number of 
hours of direet labor attributable to the sugar operations of the ap- 
pellant for the ealendar year 1945 was 1,332,679.50. Of this num- 
ber, 1,024,876.25 hours were for cultivating, irrigation water supply, 
harvesting, transporting and other work relating to field operations 
while 307,803.25 hours were for operating and maintaining the mill 
(R. 116, 218-219, 256). The facts and figures above set forth for 
1945 present a picture which is substantially true at the present 
time (R. 224). 


— 
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5. “‘ Practices (includiny any forestry or lumbering opera- 
tions) performed... ona farm as an incident to or in 
conjunction with such farming operations.’’ The nndis- 
puted facts show that all the operatious in question, except 
occasionally when truck drivers go off the farm to obtain 
supplies and equipinent of which there is a shortage, take 
place solely on the farm where the cane is grown, 1.e., the 
place where the appellant’s operations of producing, culti- 
vating, growing, and harvesting sugar cane take place (R. 
135).*° The lower court also recognized that all such opera- 
tions take place on the farm (R. 411). 

Since they take place ‘‘on a farm’’ and, as we have shown, 
they are ‘‘incident to or in conjunction with such farming 
operations,’’ for this reason also, such activities are within 
the statutory exemption. 


6. ““Preparation for market, delivery to storage or to 
market or to carriers for transportation to market.” 

Since sugar cane is always processed into raw sugar, 
syrup or molasses before moving in commerce (R. 133), 
clearly the processing operations performed by appellant 
upon the sugar cane and the operation of service shops and 
other facilities necessary and related to such processing 
constitute ‘‘preparation fof sugar cane] for market.’’ 
This is so even though they effect a change in the raw and 
1atural form of the sugar cane. Congress plainly did not 
ntend that the ‘‘preparation for market’’ referred to in 
Sec. 3(f) must be preparation of agricultural commodities 
‘in their raw or natural state,’’ for in a closely related 
exemption provision, namely See. 13(a)(10) which ex- 
empts employees engaged within the area of production in 


19The Secretary of Agriculture has determined that in the 
case of Hawaii ‘‘a farm means all land which is farmed by 
a producer, or group of producers as a single farming unit, with 
cropping practices, work stock, equipment, labor, and management 
substantially separate from that of any other such unit’’. See 
Determination of a Farm, etc. for the Territory of Hawaii issued by 
the Secretary of Agriculture, October 7, 1937, pursuant to subsec. 
(B) of See. 304 and subsection (E) of Sec. 301 of the Sugar Act 
of 1987. 2 F.R. 2108. Appellant’s plantation meets this defini- 
tion (R. 135). 
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performing certain operations upon agricultural commodi- 
ties, Congress specifically limited the exemption to ‘‘pre- 
paring [agricultural commodities] in their raw or natural 
state’? [Emphasis supplied]. 

Moreover, the delivery of raw sugar to the sugar ware- 
house constitutes ‘‘delivery to storage’’ and the sugar ship- 
ping operations constitute ‘‘delivery ... to market or to 
carriers for transportation to market.’’ In this connec 
tion it must be emphasized that the reference to ‘‘trans- 
portation’”’ in Sec. 3(f) follows the reference to ‘‘prepara- 
tion for market.’’ This clearly suggests that the statute 
refers to transportation taking place after the preparation 
for market of the agricultural commodity has been 
completed, 7. e. transportation to market of the prepared 
product. 

The irrigation operations, the transportation of sugar 
cane from the fields to the mill, the transportation of sup- — 
plies and laborers to and from the fields, and the operation 
of service shops and other facilities functionally necessary 
and indispensable to the production, cultivation, growing, 
and harvesting of sugar cane all precede ‘‘ preparation for 
market, delivery to storage or to market or to carriers 
for transportation to market,’’ and are therefore «a fortiori 
exempt. 


7. Hrroneous interpretations of District Court. (i) The 
lower court limited the incidental and conjunctive practices 
which the Act exempts to such operations as spraying, 
fertilizing, irrigating, pruning, pollinating, grafting, fire 
or frost protection, milking, slaughtering, shearing, hide 
preservations, castrating, branding and similar practices 
that appertain to particular branches of farining, nursery, 
and ranching (R. 422-423). But this list is composed pre- 
dominantly of activities that fall squarely within specific 
terms in the statutory definition of ‘‘agriculture’’, to wit, 
‘*eultivation and tillage of the soil,’”’ ‘‘dairying,’’ ‘‘produc- 
tion, cultivation, growing, and harvesting of any agricul- 
tural or horticultural commodities,’’ and ‘‘the raising of 
livestock.’’ In order to give meaning to the remainder 
of the definition in Sec. 3(f), that is the part which ex- 
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empts incidental and conjunctive practices, the exemption 
cannot be limited to activities covered specifically by earlier 
portions of the definition. 

The central fallacy in the opinion below stems from the 
untenable position that highly integrated or mechanized 
operations are necessarily industrial and therefore ex- 
eluded from the agricultural exemption. Supra, pp. 16- 
17.2 While we agree with the District Court that it is 
immaterial in the application of the agricultural exemp- 
tion as to how a particular farm became integrated or large 
or the owner of its own sources of supply (R. 424), the 
case here is not one where a large industrial concern pro- 
ceeded to buy up various agricultural and nonagricultural 
enterprises and merge them into one enterprise. The 
record shows that appellant’s plantation has been sub- 
stantially the same size since 1910 (R. 133), and that 
throughout Hawaii, sugar cane grinding is ordinarily per- 
formed by the plantation itself on the cane that it grows 
(R. 131, 184), a fact which was admitted by appellees’ 
witness Hall (R. 325-327). 


(ii) Contrary to the reasoning of the District Judge 
(R. 423, 424, 426-428), the farmer does not forfeit his farm 
exemption merely because he himself conducts various 
operations which are not exempt when conducted by inde- 
pendent businesses. See. 3(f) specifically says that all ac- 
tivities performed on the farm or by the farmer are ex- 
empt so long as they are incident to or in conjunction with 
the farming operations conducted on the farm. For ex- 
ample, transportation of produce to market is exempt when 
done by the farmer but not when conducted by an outsider 
as an independent business. 


(iii) The court below also took the untenable position 
that the exemptions under Sec. 13(a)(6) and See. 7(¢) are 
mutually exclusive (R. 420). The two exemptions in fact 
overlap in significant respects. For example the making 
of butter and cheese by the farmer from the milk of his 


*0 The court in this connection made prejudiced and completely 
unsupported statements regarding the function and growth of 
Hawaiian sugar plantations generally (R. 423). 
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own cows is exempt under See. 13(a) (6), while such opera- 
tions constitute the ‘‘first precessing of milk... cream 
into dairy products’’ under See. 7(¢) regardless of where 
the milk and cream come from; the ginning of cotton 
<«rown by the ginner himself is exempt under Sec. 13(a) (6), 
while the ginning operation is exempt under Sec. 7(¢) re- 
eardless of who grows the cotton; the canning of fresh 
fruit grown by the canner himself is exempt uuder See. 
13(a)(6), while the cannimg operation is exempt under Sec. 
“7(c) regardless of who grows the fruit (see Bruno v. Hills 
Bros. Co., 7 Labor Cases §[61,763) ; the stripping and stem- 
mine of tobacco grown by the stripper and stemmer hin- 
self is exempt under See. 13(a)(6), while the stripping and 
stennning operations are ‘‘first processing’’ of an ‘‘agri- 
eultnral . . . commodity’? under Sec. 7(c) regardless of 
who grows the tobacco; the slaughtering by the farmer of 
hogs raised by him is exempt under Sec. 13(a)(6), while 
the slaughtering of hogs is ‘‘slaughtering . . . livestock’’ 
under Sec. 7(c) regardless of who raises the hogs. 


As for sugar cane, Sec. 13(a)(6) exempts the processing 


of sugar cane into raw sugar when performed by a farmer 
upon his own crop, but grants no exemption at all to the 
sugar cane processor who processes cane grown by others. 
On the other hand, See. 7(c) does grant exemption to the 
sugar cane processor who processes cane grown by others. 
Thus the two exemptions have different meanings and can 
properly exist side by side. It is true that Sec. 7(c¢) also 
exempts the processing’ operations of a farmer who proc- 
esses his own cane, but that does not mean that the See. 
7(¢) exemption is meaningless if See. 138(a)(6) is also 
construed as covering such processing operations. 

This overlapping of the two exemptions is fully under- 
standable. Sec. 18(a)(6) is an exemption from both the 
wage and hour provisions of the Act, while See. 7(c) is an 
exemption from the hour provisions alone. Congress in- 
tended that if a farmer processes his own crops, such proe- 
essing should be exempt under Sec. 13(a)(6). On the 
other hand if a person engages in the business of processing 
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erops of others, independent of such person, as well as his 
own crops, such person was to enjoy only the more limited 
See. 7(c) exemption. 


D. THE LEGISLATIVE HISTORY OF Secs, 13(a)(6) anv 3(f) aLso 
SHOWS THAT ALL EMPLOYEES OF APPELLANT HERE IN- 
VOLVED FALL WITHIN THE EXEMPTION. 


Assuming arguendo that interpretation of the statutory 
language is in doubt and requires resort to the legislative 
mstory to resolve any ambiguity,” that history emphat- 
cally underscores appellant’s interpretation of the domi- 
nant Congressional purpose. 


1. Senate proceedings. S. 2475* which ultimately be- 
2ame the Fair Labor Standards Act of 1938, was introduced 
n the Senate on May 24, 1987. As the bill was introduced, 
iricultural laborers were exempt but there was no defini- 
ion of the term ‘‘agricultural laborer.’’ 

The Senate Comnittee on Education and Labor, to which 
he bill was referred, rewrote the agricultural exemption 
md defined ‘‘agriculture’’ as including: 


‘¢.). farming in all its branches and among other 
things includes the cultivation and  fillage of 
the soil, dairying, forestry, horticulture, market- 
gardening, and the cultivation and growing of 
fruits, vegetables, nuts, nursery products, ferns, flow- 
ers, bulbs, livestock, bees, and poultry, and further 
includes the definition contained in sub-division (g) 
of section 15 of the Agricultural Marketing Act, ap- 
proved June 15, 1929, as amended, or any other agri- 
cultural or horticultural commodity, and any prac- 
tices ordinarily performed by a farmer as an incident 
to such farming operations’? [Emphasis supphed]. 
S. 2475 as reported in the Senate July 6, 1937, Section 
2, pp. 50-51. 


21 Umted States v. C. I. O., 68 Sup. Ct. 1849, 1852-1353; Addison 
© Holly Hill Fruit Products, 322 U. S. 607, 615, 617-618; U. 8S. 
t al. v. American Trucking Associations, Inc., 310 U. 8. 534, 547 
t seq. 

*? The bill in its various forms—as introdueed, as reported, ete.— 
‘ferred to in this diseussion of the legislative history will be found 
n “‘Senate Bills, 75th Cong. 1937-38, Vol. 18, 2401-2550—J-50-2d 
pet.”? 
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The report accompanying the bill contained only a brief 
siatement that there was excluded from the bill— 


‘‘persons engaged in agriculture and such processing 
of agricultural commodities as is ordinarily performed 
by farmers as an incident of farm operations’’ (S. Rep. 
884, 75th Cong., Ist Sess., p. 6). 


Senator Black, chairman of the Senate Committee in 
charge of the bill, in opening the Senate debate on the bill, 
stated that it— 


‘“enecifically excludes workers in agriculture of all 
kinds and of all types. There is contained im the meas- 
ure, perhaps, the most comprehensive definition of ag- 
riculture which has been included in any one legisla- 
tive proposal’? [Emphasis supplied]. 81 Cong. Ree. 
7648. 


Appendix ‘‘A’’ herein, p. 81, infra, sets forth additional 
parts of Senator Black’s statement. 

In debate, Senator Pope asked if ‘‘dairying’’ would in- 
elude ‘‘the farmer who bottles his own milk and cream and 
sells it’? ‘‘even though he might do it in considerable 
quantity.’’ Senator Black answered, ‘‘Unquestionably,”’ 
and further, ‘‘I have no doubt that a dairy farmer who 
bottles his own milk is still a dairy farmer. The fact that 
he bottles it would not change his characteristics from that 
of a farmer.’’ 81 Cong. Rec. 7656. 

Senator Copeland read a telegram from the International 
Apple Association urging that the agricultural exemp- 
tion be amended to include ‘‘preparing for market, in 
their raw or natural state within the area of production, 
fresh fruits and vegetables, including packing, packaging, 
storing, transporting, and marketing of said commodi- 
ties’? Id., p. 7656. Senator Black commented that the Com- 
mittee was not in favor of exempting the packing business 
as it related to many agricultural products. But he sig- 
nificantly added: ‘‘The farmer or the apple grower has a 
perfect right, of course, to pack his own apples either alone 
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or in cooperation with his farning neighbors...’ [Em- 
phasis supplied]. /d., p. 7657.*° 

Senator Overton then asked Senator Black whether if a 
farmer has a large cotton plantation and gins his own cot- 
{on, the ginning operation is exempt. Senator Black said 
yes, that that would be a process in the agricultural handl- 
ing of cotton and that the ‘‘bill dees provide that those 
things done with reference to commodities produced on the 
farm by the farmer on the farm are not included in the 
possible application of the Act’’ [Emphasis supplied]. 
ae, (607. 

Later in the debates, Senator Black, commenting upon 
a suggestion of Senator Schwellenbach that the line of dis- 
tinction be made at the point of agricultural operation and 
that ‘‘when it becomes a processing operation, a canning 
operation, it ceases to be an agricultural operation,’’ stated 
as follows: ‘‘Going into another phase of farming, let us 
take the man who raises hogs. A great many farmers who 
raise hogs kill their hogs on their own farms...They pre- 
pare the hogs for market on their own farms, and then send 
out the product. As the bill is framed, there would be no 
vossible manner in which their employees could be included 
under the provisions of the bill, because that would clearly 
be farming; . . . ’’? [Emphasis supplied]. Jd., p. 7659. 

The debate weut further and specifically addressed it- 
self to the processing of sugar cane. Senator Overton in- 
quired whether a sugar plantation with a mill at which it 
processed its own cane into sugar would be exempt. Sen- 
ator Black replied that it would depend upon whether such 


23 Senator Copeland later questioned Senator Black on the paek- 
ing by a farmer of his own apples, his plaeing same in a storage 
house, and his subsequent transportation of the apples to market. 
Senator Black stated that such operations would be exempt. He 
drew an analogy between such operations and those of a farmer 
raising watermelons who packs his fruit in erates and then takes 
them to town to sel] them cither to a broker or from house to house. 
All sueh operations, he stated, would be exempt. 81 Cong. Ree. 
7658. See also similar statements by Senator Sehwellenbaeh (/d., 
p. 7659) Appendix ‘‘A”’’ herein, p. 81, infra. 
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processing was ordinarily performed by a farmer upon his 
crop. Id., pp. 7657-7658. See Appendix ‘‘A’’ herein, pp. 
81-83, infra. Since the word ‘‘ordinarily’’ was later 
stricken from the exemption before the bill was enacted, 
it is obvious that the grinding by a farmer of his own cane 
was intended to be within the exemption whether or not 
‘‘ordinarily’’ a farmer does such grinding. In any event, 
cane grinding is ‘‘ordinarily’’ performed on its own planta- 
tion by the appellant itself on the cane that it grows, follow- 
ing the usual practice in Hawaii. Supra, p. 31. 

As for exemption of operations and facilities fune- 
tionally necessary and indispensable to the growing and 
processing of sugar cane and to the shipment of raw sugar 
so processed, this too was not left in any doubt. On July 
30, 1937, Senator McGill introduced an amendment (Jd., p. 
7888) to provide that the agricultural exemption should 
apply not only to practices ordinarily performed by a 
farmer as an incident to his farming operations, but also 
{9 practices performed on a farm as an incident to such 
farming operations. His amendment further provided 
that following the words ‘‘any practices ordinarily per- 
formed by a farmer or on a farm as an incident to such 
farming operations,’’ there be added the words ‘‘ineluding 
delivery to market.”’ 

Senator MeGill stated that the purpose of his amendment 
was to exempt all kinds of work done on a farm so long as 
it was incidental to agricultural purposes and was merely 
preparatory to the marketing of the field crop and that the 
amendment would also inelude all kinds of labor performed 
in connection with making delivery to market of agricul- 
tural products. Jd., pp. 7888, 7927, 7928. The amendment 
was adopted. Id., p. 7888. The discussion on the McGill 
amendment and also on a related amendment introduced 
and then withdrawn by Senator McAdoo appears in Ap- 
pendix ‘‘A’’ herein, pp. 84-86, infra. 

The bill as passed by the Senate on July 31 defined ‘‘agri- 
culture’’ in relevant part as including 
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‘« | .. any practices ordinarily performed by a farmer 


or ov a farm as an incident to such farming operations, 
including delivery to market’’ [Wmphasis supplied]. 


2. House proceedings. The bill was thereupon referred 
to the House Committee on Labor. As reported by such 
Committee on August 6, 1937 ‘‘agriculture’’, insofar as 
relevant here, was defined as including 


a . any practices performed by a farmer or on a 
farm as an incident to such farming operations, in- 
cluding delivery to market ...’’ [Kmphasis supplied]. 


H. Rep. 1452, 75th Cong., Ist Sess., pp. 4-5. 


The bill as reported by the House Committee thus struck 
‘‘ordinarily’’ from the definition of agriculture, so that 
the definition included any practices performed by a farmer 
or on a farm as an incident to farming operations, without 
qualifications. The Committee report made specific refer- 
ence to the fact that it had stricken the word ‘‘ordinarily,’’ 
thus showing that such action was not inadvertent. IJd., 
p. 11. And the definition as ultimately enacted did not 
contain the word ‘‘ordinarily’’ or any similar limitation. 

The Rules Committee of the House refused to grant a 
rule, but on December 13, 1937, that Committee was dis- 
charged from further consideration of the bill by petition 
of the House membership. However, on December 17, 
1937, the bill was recommitted to the Labor Committee. At 
that time, insofar as relevant, ‘‘agriculture’’ was still de- 
fined as when the bill was reported on August 6, 1937. 

On April 21, 1938, another draft of S. 2475 was reported 
to the House. As reported the definition of ‘‘agriculture”’ 
was again broadened, and, insofar as relevant, read as 
follows: 


‘¢ ¢ Agriculture’ includes ... any practices performed 
by a farmer or on a farm as an incident to such farm- 
ing operations, including preparation for market, de- 
livery to storage or to market or to carriers for trans- 
portation to market’’ [Emphasis supplied]. H. Rep. 
2182, 75th Cong. 3d Sess., p. 2. 
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This definition added the phrases: ‘‘preparation for mar- 
ket,"* delivery to stolage ... or to carriers for trans- 
portation to market.’’ The bill passed the House on May 
24, 1938 in this form. 

3. Conference Report and debates thereon. The Con- 
ference Report not only retained every single amendment 
that had broadened the definition of ‘‘agriculture,’’ but it 
made that definition still more inclusive by exempting all 
practices performed by a farmer or on a farm ‘‘in con- 
junction with such farming operations.’’ 83 Cong. Ree. 
9253-9254. Thus Congress was even unwilling to restrict 
the definition to practices that were incident to farming op- 
erations, but made explicit its intent that the exemption 
should apply as well to practices in conjunction with farm-_ 
ing operations. 

In Senate debate on the Conference Report, Senator 
Elbert D. Thomas, who had succeeded Senator Black as 
chairman of the Senate Committee on HKducation and La- 
bor, and was chairman of the Senate conferees, stated that 
the agricultural exemption was purposely all-inelusive. 
83 Cong. Ree. 9162-9163. See Appendix ‘‘A’’, herein, p. 87, 
infra. 

4. Conclusion. The legislative history shows that Con- 
gress started with a very broad, comprehensive definition 
of agriculture, and that such definition at every stage of 
its consideration by one or the other of the houses of Con- 
gress, as the bill worked its way through to passage, was 
made more and more all-inclusive. Practices ‘‘performed 
... ona farm’’ as an incident to farming operations were 
added to the original definition, which was intended to in- 
elude such highly mechanized or industrialized operations 
as milk bottling, cane sugar grinding, fruit packing, cot- 
ion ginning and hog slaughtering, and all without qualifi- 
cation as to whether they were ‘‘ordinarily’’ performed 


24 Unlike similar language in Section 13(a) (10), this is not lim- 
ited by the requirement that the preparation for market of the 
agricultural commodities be of the commodities in their raw or nat- 
ural state. Hence, any preparation for market by the farmer or 
on a farm is exempt even if in such preparation the raw or natural 
state of the commodities is changed. 
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by the farmer or on the farm. Also exempted were ‘‘prep- 
aration for market,’’ ‘‘delivery to... market,’’ ‘‘delivery 
to storage,’’ ‘‘delivery to ... carriers for transportation 
to market,’’ and finally, practices ‘‘performed ... in 
conjunction with’’ farming operations. 

No distinction was drawn by Congress as_ between 
‘‘large’’ or ‘‘small’’ farms or between ‘‘hand labor’’ or 
‘‘mechanized’’ farms. Congress granted a sweeping ex- 
emption to all ‘‘agriculture,’’ regardless of the mechanized 
character of the operations in order not to impose upon any 
agriculture the costs and other obligations imposed upon 
industry. Without the broad definition of ‘‘agriculture’’ 
which was written into the bill, it is a reasonable conclu- 
sion from the legislative history that the bill could not have 
been enacted into law (83 Cong. Rec. 7393, 9257). 

dD. Subsequent Congressional consideration. The pro- 
ceedings in Congress subsequent to enactment of the Act 
may also be searched in ascertaining the Congressional 
purpose. Cf. Hilton v. Sullivan, 334 U.S. 323, 339, note 18. 
United States v. South Buffalo Ry. Co., 333 U. S. 771, 774- 
780. Such proceedings particularly emphasize our con- 
clusion that operations are not to be withdrawn from the 
agricultural exemption because they are highly mechanized. 

The last few annual reports by the Administrator of the 
Wage-Hour Division, U. 8. Department of Labor (herein- 
after called the Administrator) to Congress recommended 
legislation to narrow the agricultural exemption with ref- 
erence to ‘‘industrialized farms.’’ Annual Report of the 
Administrator, 1943-44, p. 8; id., 1944-45, p. 1; 2d., 1946, 
pp. 52, 66-68. The Administrator’s Report for 1946 stated 
that the existing exemption in Sec. 3(f) “applies to 
employees in all branches and types of farming as well as 
to those engaged in some activities which are not primarily 
agriculture, if they are performed by a farmer or on a 
farm as an incident to, or in conjunction with farming op- 
erations’’ (p. 66) [Emphasis supplied]. The Reports em- 
phasize the very factors relied upon by appellees and the 
court below in recommending legislation to deny the ex- 
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emption to employees of ‘‘industrialized’’ as distinguished 
from ‘‘family-type’’ farms. Id., pp. 66-68. 

It is most significant that Congress has not acted favor- 
ably on any of these recommendations, or on any of the 
numerous bills introduced to the same effect, e. g., S. 2861. 
(by Mr. LaFollette) 77th Cong. 2d Sess.; 8. 2062 (by Mr. . 
Thomas e# al.), 80th Cong. 1st Sess. Nor has Congress re- 
sponded favorably to arguments in support of such bills 
urged by the very union here involved with respect to) 
Hawaiian sugar plantation labor engaged in field and] 
processing operations. See Hearings on S. 1349, Com-: 
inittee on Education and Labor, 79th Cong., 1st Sess., pp. . 
1048-1070; Hearings on S. 2386 (among other bills), Com-- 
mittee on Labor and Public Welfare, 80th Cong., 2d Sess.,, 
pp. 317-334, 

In sum, the statutory interpretation by the court below, , 
excluding ‘‘industrialized’’ operations on a farm, finds. 
no snpport either in the language of Sec. 13(a) (6) or in the: 
Yongressional purpose of that language as disclosed by its 
context and legislative history. Appellees’ argument is 
essentially one of policy that should be addressed to Con- 
gress, not the courts. See Hilton v. Sullivan, 334 U.S. 
323, 339. ‘‘For we are here not dealing with the broad 
terms of the Constitution ‘as a continuing instrument of 
government’ but with part of a legislative code ‘subject 
to continuous revision with the changing course of events’ 
.. . Construction is not legislation and must avoid ‘that 
retrospective expansion of meaning which properly de- 
serves the stigma of judicial legislation’ ’’. Addison v. 
Holly Will Fruit Products, 322 U. S. 607, 617, 618, per © 
Frankfurter, J. 


EK. THE CASE LAW FURTHER SHOWS THAT ALL EMPLOYEES OF | 
APPELLANT HERE INVOLVED FALL WITHIN THE EXEMPTION. 
' 


In Damutz v. Pinchbeck, 66 F. Supp. 667 (D. Conn. 1946) 
aff’d 158 F. (2d) 882 (C. C. A. 2), referred to at p. ag 
supra, the See. 18(a)(6) exemption was held to apply 
even though the growing of the horticultural products in- 
volved in the case was highly mechanized. Bruno et al. 
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v. Hills Brothers Co., 7 Labor Cases par. 61,763, decided 
by the District Court of Puerto Rico, held that the can- 
ning and packing of grapefruit and the curing of citron, 
which were raised by defendant on its own farms, came 
within the agricultural exemption. The court said that so 
far as work done on its own produets is concerned, this 
was work ‘‘performed by a farmer’’ on its own farm as an 
incident to its farming operations and consisted in the 
preparation of these products for market. 

McComb v. Farmers Reservoir Company, 167 I’. (2d) 911, 
(C. C. A. 10) involved employees of a mutual irrigation 
company engaged in maintaiming and operating the com- 
pany’s irrigation system which furnished water to various 
farmers through a system of reservoirs and ditches lo- 
cated on the farmers’ lands. In holding the agricultural 
exemption inapplicable, the court carefully distinguished 
irrigation activities by the farmer such as those here in- 
volved, saying they were a part of agriculture within the 
meaning of the Act when ‘‘carried on by a farmer im con- 
tinuity with other operations of the farm as a link in a 
chain of events leading to the growing of agricultural com- 
modities and wm the subsequent preparation of such com- 
moditics for commerce’’ (167 F. (2d) at 915) [Emphasis 
supplied }. 

in Miller Hatcheries v. Boyer, 131 F. (2d) 283, 285 (C. C. 
A. 8) employees working at a commercial chicken hatch- 
ery in a city were held exempt as being engaged in the 
“raising of . . . poultry,’’? notwithstanding that (i) the 
hatching of chicks by a commercial hatchery is an industri- 
alized and highly specialized activity, having no direct 
connection with ‘‘farming operations’’; (i1) ‘‘the economic 
function of such an urban establishment is completely dis- 
associated from the ... activities of producing and hateh- 
ing eggs and feeding... poultry’’; (ii) ‘‘when the hatch- 
ing of chicks is thus transposed from the farm to a commer- 
cial establishment it ceases to be a technical farming ae- 
livity’’; and (iv) ‘‘the attributes of farm labor which jus- 
tify its exclusion from the... Act’’ are not found in em- 
ployees of a commercial hatchery. 
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McComb v. Consolidated Fisheries Co., 75 F. Supp. 798 
(D. Del. 1948), held exempt under the related fisheries ex- 
emption in Sec. 13(a)(5),”° a watchman, cook, office em- 


ployee and odd-job men of a fish processing plant, not only 


during the fishing season but also in the off-season when 


the plant was being repaired. The odd job men among. 


other things repaired and maintained the buildings com- 


prising the plant, the machinery in the plant and the fish — 


wharves. They also installed machinery, drove new pil 
ings for the wharves, operated trucks to obtain material 


to make repairs and made forms for concrete foundations - 


in connection with the repair and maintenance work. The 
court emphasized that the cleaning of the machines and 


repair of the plant are impossible while fish are being proc- - 


1 
| 
Al 


essed, and hence repair work is an essential and integral | 


part of the processing and marketing of the fish products; ; 


that the fish exemption in See. 18(a)(5) was intended by 
Congress to do for the fishing industry what Sec. 13(a) (6) 


does for ‘‘agriculture’’; and ‘‘the broad exemption for ° 


agriculture as provided by the Act would, if applied to the 
fishing industry, compel the conclusion now reached by this 
court’’ (75 F. Supp. 806). 


*5 Sec. 18(a) (5) exempts from both the wage and hour provi- 
sions of the Act: 


“‘any employee employed in the catching, taking, harvesting, 
cultivating, or farming of any kind of fish, shellfish, crustacea, 
sponges, seaweeds, or other aquatic forms of animal and vege- 
table life, including the going to and returning from work and 
including employment in the loading, unloading, or packing of 
such products for shipment or in propagating, processing, mar- 
keting, freezing, canning, curing, storing, or distributing the 
above products or byproduets thercof’’. 


76 In accord as to exemption under Sec. 13(a) (6) are: Walling 
v. Rocklin, 132) F, (2d) 3 (C. C. A. 8) (employees of 
a florist shop located in a city selling flowers grown by the 
employer at its greenhouse several miles away and_ also 
some flowers purchased from others); Ridgeway v. War- 
ren, 60 F. Supp. 363 (M. D. Tenn. 1945) (cutting and man- 
ufacturing into lumber at a sawmill on the farmer’s property the 
timber cleared from farm property so as to make the land available 
for agricultural purposes, even though the lumber operations were 
fairly extensive, the sawmill cutting about seven or eight thousand 


=. i — 


: 
: 
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Appellees placed great reliance below on three decisions 
of the United States Court of Appeals for the First Circuit 
all involving sugar operations in Puerto Rico. On analy- 
sis these cases are shown either to support appellant’s con- 
tentions as to Sec. 13(a)(6) or at least to be clearly dis- 
tinguishable from the case at bar. 

In the most recent of these cases, Vives v. Serralles, 145 
FP. (2d) 552 (C. C. A. 1), the employer grew cane on sev- 
eral separate farms, on one of which was located a mill 
that it operated and at which it processed the cane that it 
erew. The employer also owned a railroad used in the 
transportation of the sugar cane from its outlying farms 
to the mill. Such railroad was not used to transport cane 
grown on the small farm where the mill was located. The 
case involved two groups of employees: (i) Employees 
who hauled the cane on the various outlying farms, after 
it was cut, to the particular farm’s ‘‘concentration point’’ 
where a railroad siding was maintained, prior to its trans- 
portation to the mill. Such hauling to the concentration 
points was done in railroad cars pulled by oxen over port- 
able tracks, in ox-carts, and in steel cars pulled by trac- 
tors. The cane was unloaded at such points and there- 
after reloaded on railroad cars for transportation to the 
mill. (ii) The second group of employees worked on the 
farm where the mill was located. They hauled the cane 
from the fields of the farm to the mill on the farm, weighed 
it, lifted it by crane, and dropped it on the mill conveyor.” 


board feet of lumber a day). Cf. McComd v. Super A Fertilizer 
Works, 165 F. (2d) 824 (C. C. A. 1) (employees of a fertilizer 
manufacturer selling fertilizer to farmers for use in growing sugar 
zane held non-exempt, the fertilizer manufacturer not conducting 
any farming operations nor having anything to do with the grow- 
ing of sugar cane by the farmers to whom he sold fertilizer nor 
performing any operation upon the farms of such farmers). 


27 In addition to such two groups, one other employee, a worker 
“of the mill boiler’’, was also in the ease. As to him the only claim 
asserted by the employer was that he was exempt under See. 7(e). 
The court allowed the claim. 
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The court held squarely that both groups of employees 
were engaged in “‘agriculture’’ and therefore exempt under 
Sec. 13(a) (6).% It said that the situs of the activities 
in which the plaintiffs were engaged is the farm and that 


the transportation operations were really part of the ‘‘har- 


vesting’’ as that term had been construed by the Admin- 
istrator in par. 5(a) of his Interpretative Bulletin No. 14, 


3 C. C. H. Labor Law Reporter (4th Ed.) par. 24, 488, | 


discussed hereinafter at p. 48. 
In view of the fact that the second group of employees 


was held exempt as well as the first group, and in view of 
the reason assigned by the court for its holding, namely — 


that the situs of the activities of each group of employees 


was the farm, the case must be regarded as authority for _ 
the proposition that where, as here, an employer’s total . 
operations take place on the farm where he grows cane and — 


transports and grinds same into raw sugar,” all such oper- 
ations are within the agricultural exemption. As we have 
seen, the heart of appellant’s operations is on the farm, the 


mill being completely surrounded by cane growing’ fields © 


(R. 65, 114, 256). 


In an earlier case, Collazo v. Gonzalez, 127 F. (2d) 934 | 


(C. C. A. 1), the defendants owned a sugar mill where 
cane was processed. The cane was grown on farms owned 


jointly by the defendants, as well as on farms owned sep- — 
arately by them and also on farms owned by an inde- — 


pendent grower. The defendants also owned and oper- 
ated jointly a railroad system used to transport cane from 
all sueh farms to the mill. The facts were distinguishable 


28 The court below thus misinterpreted the Vives case in stating 
(R. 425) that there the agricultural exemption was held inapplicable 
to the transportation operation. 


29 The only operation of appellant’s employees not conducted on 
its plantation is the driving of trucks into Honolulu or any other 
part of the Island of Oahu to obtain supplies and equipment (R. 
166). This is clearly an exempt activity under Sec. 3 (f). See the 
dissenting opinion of Judge Phillips in McComb v. Farmers Reser- 
voir Company, 167 F. (2d) 911, 916 (C. C. A. 10). 
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from the instant case in two important respects: First, 
the transportation facilities and mill there involved were 
10t incident to farming operations by one owner-farmer. 
Here, appellant transports and grinds only its own cane. 
Second, the cane there involved, after being cut on a par- 
ieular farm, was hauled to a ‘‘concentration point’’ at 
he edge of the farm where it was unloaded and from 
here, after being reloaded on railroad cars, was hauled 
mn main line trackage to the mill. The employees involved 
n the case, aside from the mill employees, were those 
ransporting cane from the ‘‘concentration points’’ to the 
nill.°° Here, however, there is no ‘‘concentration point”’ 
t which cane is collected, unloaded and reloaded. Cane 
ut in the fields is loaded into rail cars and moved in 
ne continuous operation over portable tracks and per- 
nanent tracks directly to the mill (R. 157, 160, 161-162). 
“here is no common pile or piles of cane in any field and 
o cane is ever piled at the edge of the field (R. 363).* 

The Court of Appeals for the First Cireuit there held 
he Sec. 138(a)(6) exemption inapplicable both to the 
ransportation employees and the mill employees. But 
otwithstanding certain dicta in the opmion, which we 


8° These facts appear both from the Court’s statement of the facts 
nd also from the Court’s analysis of this decision, which it made 
1 the Vives case in distinguishing such ease from the Collazo ease. 

51 Most of the cane is pulled from its growing or standing’ position 
y the cane loading machine and deposited immediately in the rail 
ars (R. 155-156, 361). While some cane not easily reached by the 
une loading machine is bulldozed into piles (R. 156, 229, 361) and 
ther cane is severed from the eround by the bulldozer rake when 
ach rake is used to cut fire breaks through the standing cane (R. 
\3) or to clear lines for the portable track (R. 154, 359-360, 361), 
ll this cane is pushed on top of standing cane (R. 361). Henee, 
then the cane loading machine lifts such piled cane into the rail 
ars, it is at the same time lifting unsevered cane (R. 361). Thus, 
here is nothing in the Record to support the finding of the court 
elow that the cane harvested on appellant’s cane fields is assem- 
led at centralized points ready for transportation (R. 428). It 
hould also be noted that the bulJdozer rakes are not normally used 
or piling cane but are used primarily to clear the lines for the lay- 
ng of portable track (R. 362). 
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submit are contrary to the Congressional intent,?? the 
opinion emphasized that a different result would be reached 
if the case were one of ‘‘farmers preparing their goods 
for market or sending their goods to market, or to storage, 
or to carriers to transport from farms to market’’ as sueh 
activities ‘‘are clearly exempt’’; or ‘‘if the evidence dis- 
closed that the heart of the transportation system and the 
situs of the employment of the workers were located at 
the farm’’, 127 F. (2d) at 937-938 [Emphasis supplied]. 
And when the same court had sueh a case presented to 
it, as in the Vives ease previously diseussed, it held the 
employees exempt under Sec. 13(a) (6). So here where 
all the aetivities of appellant take plaee on the farm and 
constitute preparation for market, delivery to storage or 
to market or to carriers for transportation to market, 
all such activities are ‘‘elearly exempt’’. 

Still an earlier deeision, Bowie v. Gonzalez, 117 F. (2d) 
11, 123 B. (2d) 387 (C. C. A. 1), involved employers en 
gaged in transporting and proeessing cane grown by some 
300 independent growers in addition to that which they 
grew themselves. Sueh cane of the independent growers 
was not grown on farms of the employers who operated 
the mill. Between 33 and 40 percent of the raw sugar 
produced by them was derived from the cane of the in- 
dependent growers and necessarily, in transporting such 
cane the employees worked off the farm of their employer. 
The court held that the Sec. 13(a) (6) exemption did not 
apply to employees engaged in the mill operations, the 
transportation of raw sugar or molasses from the mills or 
warehouses, the transportation of sugar cane belonging to 
independent growers for grinding at the mills, and any 
necessary incident of the foregoing activities, ineluding 


32 These dicta are to the general effect that transportation from 
the concentration: point to the mill is related to processing rather 
than to field operations, and that See. 13(a) (6) exempts only the 
latter. In this view, the transpor tat yon is necessarily exempt from 
overtime requirements under Sec. 7 (c). Infra. p. 57. See Ape 
pendix “‘D’’ herein, p. 98, infra, for a statement along these 
lines by the union here involved. 
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‘repair and maintenance of milline and transportation 
facilities. 

_ This ease is obviously distinguishable from the situa- 
tion herein, where all of the cane transported and proc- 
essed by the appellant is produced by the appellant farmer 
on its own farm (R. 159,184). Dicta in the opinion ap- 
pearing to express a contrary view, like similar state- 
ments in the Collazo case, supra, are at odds with the 
Congressional intent as expressed in the language of See. 
13(a) (6) and the legislative history, supra, pp. 22-40. 
Moreover, the Court of Appeals for the First Cireuit 
expressly did not pass on that portion of the judgment 
of the district court exempting those employees engaged 
solely in transporting to the mill the cane which their em- 
ployers grew, the very situation here involved. 123 F. 
md) at 391-392." 


FE’. ADMINISTRATIVE INTERPRETATIONS. 


1. Hauling of cane grown on the farm to mill. The 
Administrator’s Interpretative Bulletin No. 14, issued 
August 21, 1939, construing Secs. 13(a) (6) and 3(f), 
specifically stated: ‘‘If a company has sugar cane fields 
and also a mill, the transportation of its own sugar cane 
ta the mill seems an incidental practice which 1s mcluded 
m thes tern’’, i.e. ‘‘practices .. . performed by a farmer 

. as an incident to or in conjunction with such farm- 
ing operations’’ [Emphasis supplied]. {§10(f). The Ad- 
ministrator has never modified this position. 


33 See also Quinones v. Central Igualdad, 2 Labor Cases § 18565 
(1940), in which the District Court of Puerto Rico in upholding a 
demurrer to a complaint stated with reference to the exemption for 
“agriculture’’ in the Act: 


‘Tf the delivery to storage or to market or to earriers is in- 
eluded in the definition of agriculture, surely . . . the delivery 
of cane to the central [mill] for the purpose of grinding or 
processing is likewise included within the definition. Such 
being the ease it necessarily follows that the delivery of cane 
by a farmer by any means available to him is a part of the 
farmer’s operation or incident thereto.’’ 
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Paragraph d(a) of the same Bulletin stated that the 
term ‘‘harvesting of any agricultural or horticultural com- 
modities’’, as used in See. 3(f), includes all ‘‘operations 
customarily performed in connection with the removal 
of the crops by the farmer from their growing position 
im the field, greenhouse, etc.’’ [Emphasis supphed]. In 
view of the perishable quality of sugar cane, which re- 
quires its being taken to the sugar mill and processed 
into raw sugar immediately after cutting, the removal of 
the cane to the mill is thus a part of the ‘‘harvesting’’ 
operation as the Administrator has construed the term. 

Paragraph 10(c) of the Bulletin discussed the term ‘‘de- 
livery to storage’’, which is described in the statute as a 
practice incident to or in conjunction with farming opera- 
tions, and stated: ‘‘The term ‘delivery to storage’ in- 
eludes taking the commodities ... to the places where 
they are to be stored or held pending preparation for or 
delivery to market’? [Emphasis supplied]. Appellant’s 
activities of transporting sugar cane from the fields to 
the mill are so very nearly like delivering agricultural 
commodities to the place where they are to be stored or 
held pending preparation for or delivery to market that 
like such delivery, they too must be regarded as coming 
within the definition of ‘‘agriculture’’. 


2. Preparation for market (processing operations). 
Paragraph 10(b) of the foregoing Bulletin dealt with the 
term ‘‘preparation for market’’, appearing in Sec. 3(f) 
as an example of the type practices incident to or in con- 
junction with farming operations which are embraced by 
the definition of ‘‘agriculture’’. It stated in part that 
the term ‘‘preparation for market’’ would seem to include 
the following activities when performed by a farmer: dry- 
ing, packing and canning fruits and vegetables, manufac- 
turing raw sugar, printing and packing butter, packing 
cheese, canning or packing any other dairy product, gin- 
ning cotton, and stripping and stemming tobacco. These 
are all highly industrialized operations. 

Such interpretations are entitled to weight since they 
represent the ‘‘contemporaneous construction of [the] 


49 


statute by the men charged with the responsibility of set- 
ting its machinery in operation; of making the parts work 
ficiently and smoothly while they are yet untried and 
new’’. United States v. American Trucking Associations, 
Inc., 310 U. 8S. 5384, 048. See also Miller Hatcheries v. 
mayer, ist . (2d) 283 (C.C.A. 8). 

Following the decision in Bowie v. Gonzalez, 117 I. (2d) 
11, discussed supra, pp. 4647, however, the Administrator 
in September, 1941, issued a press release (2 C. C. H. La- 
por Law Service, 7 25,651.70) stating that.in the light of 
that decision he was of the view that, contrary to the posi- 
tion taken in Interpretative Bulletin No. 14, the agricul- 
tural exemption does not apply to sugar mill employees 
even though the only cane they grind is that grown by the 
sugar mill owner in his own fields. We have already pointed 
out that the Bowie case stands for no such proposition, since 
the facts were that the mill ground not only cane which it 
grew but also a substantial amount of cane grown by a 
large number of growers who were wholly independent of 
the mill owner. Such change of opinion by the Admin- 
istrator, moreover, is inconsistent with the language of the 
exemption provision, its legislative history, the case law 
which we have previously discussed, and with the continued 
excinption of processing of other commodities such as fruit 
packing and canning, canning dairy products, cotton gin- 
nine and tobacco stemming, which are equally industrial- 
ized. The Administrator’s changed opinion is therefore 
entifled to no weight. Skidmore v. Swift, 323 U. S. 134, 
140;3* Jewell Ridge Coal Corp. v. Local No. 6167, 325 U.S. 
N61, 169. 

It is likewise significant that the Administrator has never 
changed his view expressed in [10(f) of Interpretative 
Bulletin No. 14 that the transportation by a mill owner to 


34In other fields of law also the principle adopted by the Su- 
preme Court has been that administrative interpretations may be 
resorted to only where they have been consistent. See Norwegian 
Nitrogen Co. v. U. S., 288 U. 8. 294, 315, and cases cited therein ; 
Fishgold v. Sullivan Drydock Co., 328 U. 8. 275, 290-291; Phillips 
v. Walling, 324 U. 8. 490, 498. 
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his mill of the sugar cane he grows is exempt under Sec- 
tion 13(a) (6). 


3. Functionally necessary and indispensable operations. 
Paragraph 12 of Interpretative Bulletin No. 14 stated: 


‘We have received inquiries concerning office help— 
secretaries, clerks, bookkeepers, ete.—night watchmen, 
maintenance workers, engineers, ete. who are em- 
ployed by a farmer or on a farm in connection with 
the activities described in the definition of ‘agricul- 
ture’ contained in See. 3(f). In our opinion such 
employees are exempt’’.* 


Kmployees are thus exempt so long as their work is ‘‘in 
connection with the activities described in the definition 
of ‘agriculture’.’’ We have already demonstrated that the 
transportation of sugar cane which the appellant itself 
grows from the fields to the mill and the processing of 
such cane into raw sugar are activities described in the 
definition of ‘‘agriculture’’. Likewise, of course, the pro- 
duction, cultivation, growing, and harvesting of sugar cane 
are activities described in the definition of ‘‘agriculture’’. 
Thus, it is clear that in the Administrator’s opinion the 
employees engaged in the functionally necessary and in- 
dispensable operations are likewise exempt, such as em- 
ployees in the service shops, irrigation activities, ete., since 
all such operations are ‘‘in connection with’’ the produc- 
tion, cultivation, growing and harvesting of sugar cane, 
the transportation of such cane to the mill, and the proc- 
essing of same into raw sugar. The Administrator has in 
fact recently advised Congress that this is his view as to 
irrigation operations. See Appendix “B” herein, p. 88, 
infra. 


55 See also paragraph 10({f) of the Bulletin: ‘‘The truck drivers 
working for a farmer, who haul garbage and feed to the farm for 
feeding pigs, also perform practiees that are exempt.”’ 
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EMPLOYEE APPELLEES, WHO ARE ENGAGED IN THE HAUL- 
ING CF SUGAR CANE FroM Tite IIELDS TO THE MILL, THE 
PROCESSING OF SuGAR CANE Into Raw Suaar, AND 
PHEIR [INCIDENTAL AND FUNCTIONALLY NECESSARY AND 
INDISPENSABLE OPERATIONS, ARE ALSO EXxempr Fron 
THE OVERTIME PROVISIONS OF THE AcT BY VIRTUE o¥ 
BEC. ((c). 

Although all of appellant’s activities come within the 
Sec. 13(a)(6) exemption from overtime requirements (in 
Sec. 7(a)), some of those activities also fall within the 
Sec. 7(c) exemption from overtime requirements; t.e., the 
exemption of employees of an employer ‘‘in any place of 


employment’’ where the employer is ‘‘engaged .. . in the 
processing of ... sugar cane... into sugar’’. This is a 


material contention only if the court should be of the view 
that the Sec. 138(a)(6) exemption does not apply to exempt 
all of appellant’s employees as we have contended above. 
In that case we submit that the employees not found exempt 
from overtime requirements under Section 13(a)(6) are 
necessarily exempt under Section 7(¢). In this connection 
it is to be noted that in testimony before both House and 
Senate Labor Committees, the very union here involved 
conceded that (except during the off-season) all the Ha- 
wailan sugar plantation workers are exempt from the over- 
time requirements of the Act either under Section 13(a) (6) 
or Section 7(c). Hearings before Senate Labor and Public 
Welfare Committee on S. 2386 (among other bills), 80th 
Cong., 2d Sess., pp. 318-319; Hearings before House Com- 
mittee on Education and Labor on various bills to amend 
the Fair Labor Standards Act of 1938, 80th Cong., 1st Sess., 
p. 1980. See Appendix ‘‘D’’ herein, p. 93, wfra. 

The form in which See. 7(c) is written leaves no room 
for doubt that it applies to a farmer who processes his own 
crops as much as to a processor who processes only the 
crops grown by others. 
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A. DESCRIPTION OF OPERATIONS HELD EXEMPT 
AND NON-EXEMPT BY THE DistRIcT CouRT. 


The District Court confined the Sec. 7(¢c) exemption to 
the activities performed in the appellant’s mill, and even 
then allowed the exemption only while cane processing 
operations were actually being conducted or during break- 
downs with the operating staff of appellant standing by 
waiting for the repairs to be completed (R. 442-444). The 
court denied the exemption to (a) transportation of sugar 
cane from the fields to the mill, (b) repair and maintenance 
of equipment and facilities used in the processing of sugar 
cane into raw sugar and molasses, bagging raw sugar and 
loading, storing and shipping raw sugar and molasses, 
where such repair and maintenance are not performed in 
the mill building proper or take place neither at a time 
when cane processing operations are actually being con- 
ducted nor during breakdowns with the operating staff of 
appellant standing by waiting for the repairs to be com- 
pleted, (¢) repair, reconstruction, maintenance and opera- 
tion of equipment and facilities used in connection with 
supplying water or power to the appellant’s mill for cane 
processing, (d) loading and shipment of raw sugar and 
molasses out of storage places, bins or tanks where such 
sugar and molasses have previously been temporarily stored, 
(e) week-end cleaning and repair of the appellant’s mill 
and equipment therein, (f) repair of the appellant’s mill 
and the equipment therein during the appellant’s off-sea- 
son, and the operations incident and functionally neces- 
sary to the transportation of sugar cane from the fields 
to the mill and the processing of sugar cane into raw 
sugar. These operations and activities held non-exempt * 
have been previously described. Supra, pp. 8, 17-18, 19-21. 


36 One other operation held non-exempt under Sec. 7(c), namely 
that connected with the appellant’s plantation villages, is discussed 
infra, pp. 78-79. 
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B. THE LANGUAGE OF THE STATUTE PLAINLY SHOWS THAT THE 
EMPLOYEES OF APPELLANT HELD NON-EXEMPT UNDER SEC. 
7(e) or tae Act By THE District Court are WITHIN 
SUCH EXEMPTION. 


See. 7(ce), insofar as relevant, exempts, without time 
limit, all employees in ‘‘any place of employment’’ where 
their employer is ‘‘engaged .. . in the proeessing of... 
sugar eane ... into sugar (but not refined sugar) or into 
syrup’’.’’ The exemption is fully applieable here. 


1. Appellant is engaged ‘‘in the processing of ... sugar 
cane ...mto sugar (but not refined sugar) or into syrup’’. 

Appellant is engaged in just two things: (a) producing 
sugar cane, and (b) processing same into raw sugar and 
molasses. Insofar as it is not held to be engaged in pro- 
ducing sugar cane, and henee not exempt under See. 13(a) 
(6), it must be held engaged in proeessing cane into raw 
sugar or in aetivities necessary and related thereto, and 
hence exempt under Sec. 7(e). 

Employees working in the serviee shops, those trans- 
porting sugar eane from the fields to the mill, those loading 
and shipping raw sugar and molasses, those doing clerical 
work, those who carry away from the mill the dirt and rock 
removed from the cane when it is cleaned, and all the other 
employees under eonsideration now, are just as indispen- 
sable and as mueh related to sugar cane proeessing as em- 
ployees watching gauges in the boiling house or otherwise 
operating the processing machinery. Hzmployees who keep 
the machines in repair at the maehine shop are as much en- 
gaged in processing as those who repair the machines dur- 
ing breakdowns at the mill with the operating staff of 
appellant standing by waiting for repairs to be completed. 
All the repair work, wherever and whenever done, is an 


37 The court below misread Sec. 7(c) in finding that it exempts 
the ‘‘first’’ processing of sugar cane (R. 420, 430). <A careful read- 
ing of the Section will show that it exempts the ‘‘processing’’ of 
sugar cane and that there is no requirement that the “‘processing’’ 
be ‘‘first’’ processing, unlike the language as to “‘first processing’’ 
of other commodities referred to in the subsection. 
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indispensable requisite to the continued and effective op- 
eration of the processing facilities (R. 194, et seq.). 

The employees who operatic and maintain the equipment 
and facilities used in connection with the produetion and 
distribution of power are also clearly engaged in pro- 
cessing sugar cane. The bagasse they burn is used as 
fuel for the production of power for use in performing 
the various processing operations (R. 186-187). Even the 
steam that is used to generate electric power needed in 
the various plantation operations, after passing through 
the generating machinery, is conveyed through steam 
lines for further use in the mill’s processing opera- 
tion (R. 190-191). Plainly, then, the power activities are 
just an integral part of the processing operations. So also 
since the supply of water to the mill is indispensable to 
the performance of the cane processing operations, the 
employees who operate and maintain the facilities and 
equipment used to supply such water to the mill must be 
considered as engaged in the processing operation itself. 


2. The employees work wm the ‘‘place of employment 
where he [the appellant] is so engaged’’ in the processing 
of sugar cane. All the employees engaged in the activities 
presently under consideration work on the same premises 
where their employer is ‘‘processing ... sugar cane... 
into sugar’’. This is shown by the entire Stipulation (R. 
129-256). See particularly Exhibits A and F of the Stipula- 
tion (R. 65, 114, 256). The buildings in which they work, in- 
cluding the mill, service shops, storage places for appel- 
lant’s supplies, and other buildings, are located in a small 
compact and contiguous area of the plantation (R. 138). 
All repair and shipping activities of appellant take place 
within 300 feet of the mill building proper (R. 114, 198, 
956). Therefore, they must in fact be viewed as working 
in the ‘‘place of employment where he [the appellant] is so 
engaged’’. The term ‘‘place of employment’’ cannot mean 
simply a single building, when the operation, of practical 
necessity, requires more than one building. It must em- 
brace the entire premises on which are located all the build- 
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ings required in the ‘‘processing of . . . sugar cane. . . 
into sugar’’. If Congress had meant to limit the exemption 
to those working in the mill building or establishment, it 
could easily have selected apt words thus to indicate its 
purpose, as it did in other sections of the statute.*® Even 
the Court below agrees with these views (R. 431). 


3. The exemption provided by Sec. 7(c) for the process- 
ing of sugar cane into sugar or syrup is a year around 
exemption. Sec. 7(c), it will be noted, grants some indus- 
iries year around exemptions from the overtime provisions 
of the Act while other industries are given such exemption 
for only 14 workweeks per year. The industries granted 
year around exemption include those engaged in processing 
of sugar cane, sugar beets, sugar beet molasses or maple 
sap into sugar or syrup. Congress must have known that 
many employers in the industries to which it granted year 
around exemption, as for example the cotton ginning and 
the sugar cane processing industries, shut down for week- 
end cleaning or repairs or shut down for annual repair 
and reconditioning. Yet there is nothing in the language of 
Sec. 7(c) to suggest that where the processing machinery 
in such industries is shut down for necessary and indis- 
pensable cleaning and repairs the exemption should be 
forfeited. 

Thus, the language of Sec. 7(c) fully embraces all the 
employees under consideration including those engaged 
in repair work for the mill during the week-end or annual 
reconditioning periods. All of this goes into the processing 
costs. 


38 Cf. Sec. 18(a) (2), where Congress granted an exemption to 
employees in any ‘‘retail or service establishment’’ and also See. 12, 
where Congress forbade the shipment in commerce ef any goods pro- 
duced in an ‘‘establishment’’ in which child labor was employed. 
See Addison v. Holly Hill Fruit Products, 322 U. 8. 607, 615-616. 
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C. THE LEGISLATIVE HISTORY oF SEc. 7(c) FURTHER SHOWS 
THAT THE EMPLOYEES OF APPELLANT HELD NON-EXEMPT 
BY THE District CouRT UNDER Sec. 7(c) oF THE ACT ARE 
WITHIN SUCH EXEMPTION. 


The Conference Report on the Act stated with respect to 
Sec. 7(c): 
fe... (1) Lt as made clear that the processing of 
sugar beets, sugarbeet molasses, sugarcane, or maple 
sap into sugar (but not refined sugar) or ito syrup 
is included within the absolute exemption, (2) the pe- 
riod of weeks for the partial exemption has been in- 
creased to 14, and (3) there is included within this 
partial exemption the first processing within the area 
of production (as defined by the Administrator) of any 
agricultural or horticultural commodity during sea- 
sonal operations’’ [Emphasis supplied]. 83 Cong. 
Ree. 9254. 


Moreover, Congressman Ramspeck, one of the House 
conferees, in discussing the conference bill and report, 
stated that the intention of the conferees on the sugar cane 
processing exemption in Sec. 7(c) was ‘‘to exempt those 
who process these agricultural products into sugar’’. 83 
Cong. Ree. 9266. Obviously the absolute exemption for 
sugar cane processing includes incidental or functionally 
necessary facilities directly employed in such processing, 
including the operation, repairing, cleaning or maintaining 
of equipment, machinery and facilities used by appellant to 
produce power for the processing mill. 


D. THe CASE LAW ALSO SHOWS THAT THE EMPLOYEES OF APPEL- 
LANT HELD NON-EXEMPT By THE District Court UNDER 
Src. 7(c) or tHE AcT SHOULD BE HELD EXEMPT THERE- 
UNDER. 


In Bowie v. Gonzalez, 117 F. (2d) 11 (C. C. A. 1), dis- 
cussed supra pp. 46-47, the Administrator and the em- 
ployees conceded that the employees were subject to the 
exemption provided by Sec. 7(¢). The court’s discussion 
showed that it too regarded the employees as exempt under 
Sec. 7(c), pointing out several times that Sec. 7(¢) exempts 
from the overtime provisions of the Act the processing of 
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sugar cane into sugar. 117 F. (2d) at pp. 17, 18-19. By this, 
the court meant that the exemption applied to all employees 
engaged in transporting sugar cane from the fields to the 
mill, in processing sugar cane into raw sugar, and in activi- 
ties incidental and functionally necessary and indispensable 
to such transportation and processing, since the court had 
before it employees engaged in all such activities.*® 

Since appellant’s entire integrated operation is engaged 
in two main things—the cultivation of sugar cane and its 
processing into raw sugar—the transportation employees 
are not only exempt under Sec. 13(a) (6) as incident to field 
operations, but also they are necessarily exempt under 
Sec. 7(c) as incident to processing operations. See Collazo 
mecon-@lee, 127 W. (2d) 934, 937-938 (C. C. A. 1). 

Some of the exemptions provided by Sec. 7(c), e.g. 
handling, slaughtering and dressing of livestock, are lim- 
ited to particular operations in an industry. Others, how- 
ever—and the processing of sugar cane into raw sugar is 
one of them—extend to the entire industry. The cases 
dealing with Sec. 7(c) exemptions recognize this distinc- 
tion and make it clear that when the particular exemption 
involved is one that refers to an entire industry, the ex- 
emption apples to all operations which are functionally 
necessary and indispensable to that industry.*° Thus, in 
Heaburg v. Independent Ou Mill, Inc., 46 F. Supp. 751 (W. 
D. Tenn. 1942) the exemption for processing cottonseed 
was held to apply to all employees of a cottonseed imill, in- 
cluding watchmen, clerical employees, and employees hand- 


#9 Accord: Maisonet v. Central Coloso (D. P. R. 1942), 6 Labor 
Cases, Par. 61, 337 where the court stated (p. 63, 930) that See. 
7(c) contemplates exemption ‘‘in the sugar industry’’ [Emphasis 
supplied]. See also Vives v. Serrales, 145 F. (2d) 552, 554 (C. C. 
A. 1), holding the See. 7(¢) exemption applicable to an employee 
working at a sugar mill and engaged in mill boiler work; and 
Sotomayor v. Plazuela Sugar Co, (D. P. R. 1941), 4 Labor Cases, 
Par. 60, 656, also holding exempt an employee working at a sugar 
mill. 

40 The Administrator also has recognized this distinction. See 
his Opinion Letter dated July 9, 1941 (Appendix ‘‘C’’ herein, 
infra, p. 89), set forth with approval in the San Joaquin case dis- 
cussed in the text, p. 58. 
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ling and selling bagging and ties, most of which was used 
to wrap and bind lint cotton, a by-product of the mill’s 
business, but some of which was sold to cotton ginners. 

In Abram v. San Joaquin Cotton Oil Company, 49 F. 
Supp. 393 (8S. D. Calif. 1943) the employer operated a cot- 
tonseed oil plant consisting of several buildings and struc- 
tures, including a seed storage house, mill, cleaning house, 
oil tanks, laboratory and others. The processing consisted 
of delinting, baling the lint, separating the hulls from the 
kernels, extracting oil, and making cottonseed cake and 
meal, Oil was shipped out as produced. Laboratory analyses 
were made while seed was being received and also at differ- 
ent stages of the processing operations. All operations 
were continuous and were performed simultaneously. The 
Sec. 7(c) exemption for cottonseed processing was held to 
apply to laboratory employees analyzing crude cottonseed 
oil, including some oil from other plants, employees clean- 
ing the oil, employees loading oil into tank ears, truek 
drivers hauling trash and doing general work, janitors, and 
employees unloading cottonseed received at the mill. Thus 
the exemption was applied although all the operations did 
not take place in the same building. 

McComb v. Hunt Foods, Inc., 167 F. (2d) 905, recently 
decided by this Court, fully supports our contentions. 
There the exemption for the first processing of fresh fruits 
was held to apply to a plant engaged in producing apple 
juice from fresh whole apples of inferior grades and from 
apple peelings and cores, and producing pomace, i.e., the 
pulp obtained by extracting Juice from the edible and in- 
edible portions of the apples, and drying and sacking the 
pomace. The court held that the exemption provisions of 
the Act clearly indicate a deliberate purpose on the part 
of Congress to exempt certain business operations, includ- 
ing those engaged in processing fruits and grains, and such 
purpose is to be respected as much as the general purpose 
of the Act to protect industrial workers. 

And in conclusion, this Court, while recognizing that ex- 
emption provisions in the Act are to be construed strictly, 
Suated (167. (2d) at p: 903); 
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“We agree with the conelusion of the trial court 
that the ‘remedial’ provisions apply to activities 
excepted by the statute to the same degree and in as 
full measure as those which by their nature were in- 
tended to be brought, in their entirety, within the orbit 
of the statute, if it 1s made elear by the evidence that 
the claim of ‘exception’ 1s supported by adequate proof. 
In sueh event the Aet is ‘remedial’ as to the activities 
claimed and proven to be excepted, and its remedial 
provisions wmure to the benefit of those shown to be 
engaging wm such excepted activitics’’? [Emphasis sup- 
plied]. 


In Hendricks v. DiGiorgio Fruit Corp., 49 F. Supp. 573 
N. D. Calif. 1943), cited with approval in the Hunt Foods 
ase, supra, the 14 workweeks exemption per year for the 
rst processing of fresh fruits was held applicable to a 
inery engaged in making wine. The exemption was held 
> include the operation of distilling brandy from com- 
letely processed wine, when the brandy was to be used 
olely to fortify the wine being made in the establishment, 
n the ground that such distilling was work incidental or 
ecessary to the first processing operation, 1.e., the making 
f wine.** 


41 Other cases, dealing with various exemptions in Sec. 7(¢), also 
uly support our contention that the exemption applies to all the 
ypellant’s operations in question. Sce McComb v. Musselman Co., 
x7 * F. (2d) 918 (C. C. A. 3) (also holds exempt employees en- 
1¢ed in produeing dried pomace from apple pulp, the court citing 
ith approval the Hunt Foods ease, supra); Byus v. Traders Com- 
ress Co., 59 KF. Supp. 18 (W. D. Okla. 1942) (year around exemp- 
on for compressing cotton held applicable to pressers, truck driv- 
-s, and handy-men) ; Walling v. McCracken County Peach Grow- 
°s Ass’n., 50 F. Supp. 900 (W. D. Ky. 1943) (See. 7(¢) exemption 
yr fruit packing industry held applicable to all employees of a fruit 
acking cooperative, including those who placed lids on the baskets 
1 which the fruit was packed, those who labeled and stamped the 
askets, clerical and supervisory employees, timekeepers, mechanics 
nd watchmen) ; Gordon v. Paducah Ice Mfg. Co., 41 F. Supp. 980 
W. D. Ky. 1941) (The exemption for first processing of fresh 
ruits and vegetables held applicable to employees of an ice manu- 
veturing company who iced refrigerator railroad cars several hours 
efore strawberries, that were shipped to many parts of the coun- 
ry, were placed in such cars); Shatin et al. v. Armour, 50 F. 
upp. 907 (W. D. Ky. 1948) (See. 7(c) dairy products exemption 
eld applicable to employees transporting cream to the plant 
nd receiving it on the receiving dock and pasteurizing, testing, 
nd churning cream); McDaniel v. Clavin (Calif. App. Ct.), 128 
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Ki. THE ADMINISTRATIVE INTERPRETATIONS OF SEc. 7(¢) FuR- 
THER SHOW TITAT THE EMPLOYEES OF APPELLANT HELD 
NON-EXEMPT BY THE Districr Courr unpserR Sec. 7(¢) 
OF THE ACT SHOULD BE HELD EXEMPT THEREUNDER. 


The Administrator stated in Interpretative Bulletin No. 
14 that See. 7(c) grants a ‘‘complete’’ exemption from the 
overtime provisions of the Act to employees ‘‘in any 
place of employment’’ where their employer is engaged im 
the processing of sugar cane into raw sugar. fff 14, 18. 

Paragraph 22 of the Bulletin poimted out that the various 
exemptions provided by See. 7(c¢) are inapplicable te 
employees outside the ‘‘place of employment’’, but in 
this connection the Administrator stated that a ‘‘ ‘place 
of employment’, although constituting only one establish. 
ment, may contain several buildings in which the exempt 
operations are performed’’ [Emphasis supplied]. Par. 22 
further stated that ‘‘ ... truck drivers who carry raw mate: 
rials to the establishment or who transport goods upot 
which the exempt operation has been performed may be 
considered as working in the ‘place of employment’. . .” 

Paragraphs 18 and 22 of the Bulletin are set forth ir 
relevant part in Appendix ‘‘C”’ herein, p. 89, «fra. 

The same Bulletin also expressed the view that the See. 
7(c) exemptions cover only the employees who perform 
the operations described in See. 7(c) or who perform 
operations so closely associated thereto that they cannot 
be segregated for practical purposes and whose work is 
also controlled by the irregular movement of commodities 
into the establishment. §23(a). The court below relied 
on this statement in denying exemption to many of the 
appellant’s activities (R. 431-432). But if irregularity 
of movement is the criterion for exemption, the court 
should have denied exemption even to the cane grinding 
operation itself, since there is nothing irregular about the 


P. (2d) 821, aff'd. 22 Calif. (2d) 61, 186 P. (2d) 559 (194¢% 
(14 workwecks exemption per year for handling, slaughtering and 
dressing pouliry held applicable to employees picking up poultry 
at warehouses and delivering same to defendant’s poultry plant, 
making deliveries to defendant’s customers, opening cases of frozen 
poultry, dressing poultry, cleaning the premises, etc.). 
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novement of sugar cane from the cane fields of appellant 
9 its mill (R. 136, 152, 210, 413). Moreover, whatever 
he worth of the irregularity of movement test with re- 
pect to the seasonal exemptions provided by See. 7(c), 
uch test is irrelevant to the question of exemption in 
he case of any of the year around exemptions provided 
y that section, such as that accorded the processing of 
ugar cane into raw sugar. 

Furthermore, the court below overlooked the fact that 
1 a press release issued in January, 1943, the Adminis- 
rator, explaining further the interpretation contained in 
aragraph 23(a) of Interpretative Bulletin No. 14, stated 
aat in his opinion the Sec. 7(c) exemptions are applicable 
) the following two groups of employees: (1) those who 
ctually perform the operations described in the section, 
nd (2) those employees whose occupations are a neces- 
ary incident to the described operations, and who work 
olely in those portions of the premises devoted by their 
mployer to the described operations. 1944-1945 WHMan., 
p. 574 et seq. In explanation of his opinion the Admin- 
trator stated that 


‘When a plant exclusively engages in activities enu- 
merated in [Sec. 7(c)], all of the employees of the 
operator of the plant who work solely in that plant are 
exempt’’ [Emphasis supplied]. J/d., p. 576. 


le further stated that a warehouse located across the street 
r across a railroad right-of-way from the packing or pro- 
essing establishment may be considered part of the same 
lace of employment. Id., p. 575. 

The Administrator has repeatedly recognized that the 
ec. 7(c) exemptions apply to employees engaged in 
ransporting raw materials to the plant and_ finished 
roducts away from it. Necessarily then he has held such 
mployees to be working: in the ‘‘place of employment’’, 
nd he has so declared with respect to employees of a sugar 
aill. 1944-45 W. H. Man., p.609. The Administrator has gone 
urther and declared that the handling, labeling and casing 
perations in a cannery storage place may be considered as 
yerformed in the same place of employment as the canning 
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operation if (a) the storage place where such operations 
are performed is iz the same county as the cannery build- 
ing or i a contiguous county, (b) the canned fresh fruits 
or vegetables are taken directly to the staorage place from 
the cannery building without intermediate storage at any 
other place, (c) the operations are performed by eimploy- 
ees of the canner who work interchangeably at the cannery 
and storage place or whose performance of the work is 
directed from the cannery m the same manner as if they 
performed it in a storage place located within the cannery.* 

A fortior, the various employees here involved come 
squarely within the two categories of employees whom 
Sec. 7(c) exempts. Supra, p. 61. They either actually 
perform the sugar eane processing operation or their oceu- 
pations are a necessary incident to the cane processing 
operation. All of them work under the direction of the 
plantation manager (R. 137-138) on premises devoted by 
the employer to the cane processing operation. 

Appendix ‘‘C’’ herein, pp. 90-92, axfra, sets forth more 
extensively a number of other interpretations of the Ad 
ministrator in conformity with the above. 

The findings of the court below regarding fire room and 
power plant operations of appellant (R. 431, 483) are 
wholly untenable.*? Such operations are simply component 
parts of the appellant’s cane processing operations and 
take place in the same place of employment as other parts 


*2 Title 29, Ch. V, Code of Federal Regulations, Pt. 780, Subpart 
A (12 F. R. 7968) § 780.50; 3 C. C. H. Labor Law Reporter (4 
Ed.) { 24, 106.50. 

43 In finding that the appellant generates some electricity in a 
building separate from the mill building, the court flatly contra- 
dicted the record (R. 114, 131, 256). The finding that small sur- 
plus amounts of electric power are sold to a public utility company 
must also be rejected as contrary to the record. The record simply 
shows that because appellant’s power system is tied into the system 
of Hawaiian Eleetrie Company, Ltd., on rare and infrequent ocea- 
sions, appellant will feed back power into Hawaiian Electrie’s lines 
whenever the appellant generates more power than it needs. Power 
is not fed back into the Hawaiian Electric lines for the purpose of 
selling same but only beeause it is a necessary, convenient and eco- 
nomical method of disposing of excess power. To avoid such feed- 
ing back would be costly and impractical (R. 193-194). 
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of the processing operations. <As such they fall squarely 
within the See. 7(c) exemption. Even if some of the fire 
room and power plant operations are related to the field 
operations rather than to the processing operations of 
appellant, still the See. 7(c) exemption applies, beeause 
the fire room and power plant operations are exempt under 
Sec. 13(a) (6) to the extent that they relate to the field 
operations. And as the court below held (R. 433, 445) if 
an employee during a week performs some operations 
exempt under Section 18(a) (6) and some exempt under 
Sec. 7(c), the result is that the employee is exempt for 
that week from the overtime provisions of the Act.** 

The court below, 1n its ruling on the fire room and power 
plant operations, also placed reliance (R. 432) on that part 
of paragraph 18 of the Admiistrator’s Interpretative 
Bulletin No. 14 which provides that removing bagasse from 
the mill, and baling and compressing same are not exempt 
operations. This part of par. 18 of the Bulletin is com- 
pletely irrelevant to the facts here. Bagasse is not re- 
moved from the inill nor is it baled and compressed. It is 
burned right in the mill as fuel for the production of power 
used in performing the various processing operations of 
appellant (R. 186). Furthermore, such bagasse is burned 
in a place of employment engaged exclusively in an opera- 
tion described in Sec. 7(c) and as such comes within the 
exempt categories of operations listed by the Administra- 
tor. Supra, p. 61. 

Stil further, an Opinion of the Wage-Hour Division sub- 
sequent to Interpretative Bulletin No. 14 has stated that 
the removal of beet pulp residue from a sugar beet mill 
would be considered a necessary incident to the production 
of sugar and hence within the Sec. 7(¢) exemption for the 
processing of sugar beets into sugar or syrup. 1944-45 
WHMan., pp. 610-611. It follows that the use of cane resi- 
due; ie. bagasse, as fuel for the production of power for 
use in performing the various processing operations, and 


44 The fire room and power plant operations which are related to 
the plantation village operations are discussed infra pp. 79-80, 
footnote 57. 
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the repair and maintenance of equipment used in the mill 
to burn such bagasse, are likewise a necessary incident to 
sugar cane processing operations and therefore also within 
{he exemption. 


*. THE EXEMPTION PLOVIDED IN SeEc. 7(c) Is NOT LOST WHEN 
WORK IS PERFORMED WHILE THE MILL IS SHUT DowN (1) 
FOR WEEK-END REPAIR AND CLEANING, OR (2) FOR THE AN- 
NUAL PERIOD OF REPAIR AND RECONDITIONING. 


1. Week-end repair and cleaning. Repairs are also 
made during the course of the week, such repairs being 
of the same general neture as the repairs made on the week- 
end (R. 184, 340-841). Even appellees’ witness, Mr. 
Hall, admitted that it is the practice in Hawaii for 
sugar plantations to shut down their operations each 
week for the purpose of cleaning and making re- 
pairs, that such shutdown is necessary, and that repairs 
are also made during the week (R. 328-329). Such repairs 
are therefore a necessary incident to the effective conduct of 
the mill’s processing operations. The record also shows, 
and the court so found (R. 434), that even on the week-end, 
sugar remains in process and occasionally some raw sugar 
is cmied: (hz soomn dos ). 

The eourt below held that week-end cleaning and repair 
are not exempt under Section 7(c) and also held that in 
any workweek in which an employee performs some work 
during such shutdown period, the Sec. 7(¢) exemption 1s 
inapplheable to him, notwithstanding that his work the rest 
of the week comes within such exemption (R. 434-435, 444). 

The court’s holding is of course unsound. Most of the em- 
ployees, who work in the mill on weekend cleaning and re- 
pair, also work in the mill during the rest of the week 
when cane grinding is econdueted, for weekend repairs re- 
quire 35 percent to 60 percent of all mill employees (R. 
184, 238-239, 339-340). If such employees are doing non- 
exempt work on the weekend, they lose the exemption for 
the entire week according to the court’s holding. Such 
holding, therefore, proves too much, for it would destroy 
the exemption entirely for these employees, notwithstand- 
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ing that the Record shows that such weekend repairs are 
necessary to continue the mill’s operations (R. 183-184, 329, 
338-339). It is impossible for the appellant to hire a sep- 
arate crew of workers just to perform the weekend repairs, 
and since such repairs are necessary, appellant must use 
the available employees. If in so doing appellant loses the 
oxemption for such employees, then the Sec. 7(¢) exemption 
is read out of the Act so far as appellant is concerned. 
Congress never could have intended such an absurd result. 
The above views appear to be in acéord with those of the 
Administrator, who apparently does not believe that the 
xxemption is lost to au eniployee in any workweek in which 
ne both engages in the processing operation and also per- 
‘orms some work on the weekend when the processing oper- 
ition is closed down. See 1944-45 WHManual, pp. 612-613. 
2. Annual repair and reconditioning. We submit that, 
sontrary to appellees’ contention and the holding of the 
sourt below (R. 433-435, 444), the Sec 7(c) exemption must 
ye regarded as applicable to necessary repair work and all 
xther work incidental to and functionally necessary and in- 
lispensable to the processing of sugar cane into raw sugar, 
he year around and not only during the grinding season. 
Unlike certain other exemptions granted by Sec. 7(c), 
vhich are limited to fourteen workweeks in a calendar 
year, the exemption granted the processing of sugar cane 
s a year-around one without limitation. Supra, p. 55. 
This exemption therefore cannot be said to be a seasonal 
me. Nor is the industry in Hawaii, which is engaged in 
srocessing sugar cane into raw sugar, in fact a seasonal 
mne (R. 136, 152, 210, 212, 413). Congress must be pre- 
sumed to have known these simple facts abont sugar cane 
oroduction and processing in Hawaii. In view of such 
‘acts and since Congress did not see fit to limit the exemp- 
jon only to the period of the year when the mill is in 
yperation, the exemption should not be construed as so 
imited. 
The off-season work is simply necessary repair and re- 
sonditioning work required to permit the mill to continue 
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operating. Just as such work is necessary to the production 
of raw sugar for commerce, so it is part of the processing 
operation and partakes of the exemption granted to 
processing. 

The language of Sec. 7(c) refutes the findings of the 
District Court that in order for the exemption to apply 
the employees as well as the employer must, at the time, 
be engaged in the processing and that ‘‘it is not enough 
that the employer be merely established in the business 
of processing’’ (R. 434). Sec. 7(c) grants exemption to 
an employer with respect to his employees “‘in any place 
of employment’’ where the employer is engaged in proc- 
essing sugar cane mto sugar or syrup. The words “‘ place 
of employment’’ are the controlling words im the exemp- 
tive provision. So long as the “‘place of employment’ ts 
one where the employer processes sugar cane wmto raw 
sugar as the appellant does here, the exemption applies. 
There is no basis for inserting into the exemptive provt- 
sion the qualification agamst off-season work since such 
work also takes place im the prescribed ‘‘place of em- 
ployment’’. Accordingly it too must be deemed to fall 
within the exemption. 

The above thesis is fully borne out by an examination 
of the legislative history of Sec. 7(c), which shows (supra, 
p. 56) that the exemption for processing of sugar cane 
was intended to be ‘‘entire’’ and ‘‘absolute’’, unlike the 
partial (14 workweeks per year) exemption for the first 
processing of fresh fruits and vegetables and the process- 
ing of certain other agricultural commodities. But if an 
exemption is to be denied to the sugar cane process- 
ing operations during the off-season—a season motivated 
simply by the necessity of making repairs—then the ex- 
emption can hardly be deemed ‘‘absolute’’ or ‘‘entire’’. 

The case of McComb v. Consolidated Fisheries Co., 79 
F. Supp. 798 (D. Del. 1948), discussed supra, p. 42, is 
in point. There it was held that the Sec. 13(a) (5) fisheries 
exemption in the Act applies to the cleaning of machines in 
a fish processing plant and the repair of the plant itself dur- 
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ing the off-season. The court said that such maintenance 
and repair work weve impossible while the fish processing 
was being done and therefore had to be done while no fish 
were being caught and brougit to the plant. Hence the 
repair work was an integral and essential part of the proc- 
essing and marketing of the fish products and by-prod- 
ucts. This reasoning is in point here (R. 210-213). The 
court below denied the authority of the Consolidated Fish- 
eries case on the ground that there was no shutdown sea- 
son there, since some 200 tons of fish scrap were processed 
during the time that no fish were brought to the plant (R. 
435). The court in that case, however, did not rest its 
decision on that ground, but rather on the basis already 
stated above. 

Clearly distinguishable is Muisonct v. Central Coloso (D. 
P. R. 1942), 6 Labor Cases, par. 61,337, where the court held 
the exemption inapplicable to a sugar processing’ mill in 
Puerto Rico during the off-season, in a case where the oper- 
ating <eason was only six months long. The operation of 
sugar mills in Puerto Rico is seasonal (Bowie v. Gonzalez, 
117 F. (2d) 11, 14), the shutdown being caused because 
sugar cane is grown there for only part of the year. This 
differs completely from the case in Hawaii where the grind- 
ing season is limited only by the needs of mill maintenance. 
See statement to this effect by the union here involved (Ap- 
pendix ‘‘D’’ herein, p. 98, wfra) to the Senate Commnit- 
tee on Education and Labor which was considering amend- 
ments to the Fair Labor Standards Act. 

The court in the Matsonet ease also relied heavily uwpon 
the fact that the number of employees during the off-season 
was considerably smaller than during the grinding season. 
Thus, said the court, if no overtime were worked during the 
off-season, the purpose of the Act of spreading employment 
among a large number of workers would be achieved. Here, 
however, the facts are that the average number of man days 
of work performed in the inill during each 24 hour period 
during the off-season is 116—and that 1s precisely the same 
as the average number of man days of work performed in 
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the mill during each 24 hour period durimg the grinding 
season (R. 214-215).* 


ee 


NY EMPLOYEE APPELLEE, WHO IN A WoRKWEEK PER- 
FORMS SoME Work WHich 18s Exempr UNbrER SEc. 
13(a)(G) oR SEc. 7(¢) AND Doxs Not ENGAGE FOR ANY 
SUBSTANTIAL Part oF His TIME IN THE SAME Work- 
WEEK IN AN ACTIVITY WHicH ts Not so Exempt, Is 
Exemer ror THar WorkKWEEK FROM THE OVERTIME 
PROVISIONS OF THE ACT. 


We have coutended above that all the work performed 
by the appellant’s employees is exempt under either See. 18 
(a) (6) or Sec. 7(c). But if this court is of the view that some 
of the activities of the appellees are not exempt under Sec. 
13(a)(6) or See. 7(c), it becomes material to ascertain the 
extent to which an employee may engage im non-exempt 
work in a workweek without losing the exemption otherwise 
applicable to him during that workweek. 

The court below evidently took the position that an em- 
ployee whose other work in a workweek is exempt under 
Sec. 18(a)(6) or See. 7(¢) may lose the exemption for the 
entire week if he devotes as much as 10 or 20 minutes in 
the week to a non-exempt activity (R. 432-433, 436, 437, 445). 
We submit that this ruling is unnecessarily harsh and 
renders meaningless for all practical purposes the ex- 


4° While the Administrator has taken the position that off-season 
work is nonexempt, such position is difficult to reconcile with state- 
ments made by him and the Secretary of Labor to Congressional 
committees. Thus, in a statement filed with the Senate Committee 
on Labor and Public Welfare, the Administrator referred to the 
year-around exemptions in Section 7(c) as ‘‘52-week overtime ex- 
emption[s]’’. Hearings on 8. 2386 and other bills, 80th Cong., 
2nd Sess., p. 107. And Secretary of Labor Schwellenbach, in a 
sectional analysis of S. 2386, advised the Committee as follows: 


“At present, if an establishment is engaged exclusively in the 
operations exempted under section 7(c), generally speaking all 
employees employed in that establishment are exempt from 
the overtime provisions of the act for either the entire year or 
14 wecks a year, depending on the particular activities involved. 
This ineludes office, custodial and maintenance employees’’. 
Id., p. 183 [Emphasis supplied]. 
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emptions provided by See. 13(a) (6) and See. 7(e). On most 
farms there is no such thing as the complete segregation of 
employees and activities. An employee will perform what- 
ever duties are necessary to the farm’s operatious. But 
if the agricultural exemption in the Act is to be narrowly 
construed so that many activities performed on the farm 
are to be deemed non-exempt, then under the ruling of the 
court below the agricultural exemption is of no avail to the 
farmer. The court’s ruling means that in performing the 
operations necessary and indispensable to farming, the 
exemption is lost. And the same result follows with re- 
spect to the processing exemption provided by See. 7(c). 

We submit, therefore, that Congress intended the exemp- 
tion to apply to an employee in any workweek in which he 
does not devote a substantial part of his time to an activity 
not exempt under Sec. 13(a)(6) or Sec. 7(c). This rule 
takes cognizance of the realities of a farmer’s or process- 
or’s operations. Moreover, it comports with the rules laid 
down by the Administrator with respect to many other 
exemption provisions in the Act. In the case of the ex- 
emptions for executives, professionals, local retailing ca- 
pacity employees and outside salesmen; retail establish- 
ments; seamen; carriers by air; fishery employees; local 
newspapers; street and suburban railways and local trolley 
and motor bus operators; switchboard operators; and em- 
ployees of employers subject to Part I of the Interstate 
Commerce Act, the Administrator has permitted a toler- 
ance of nonexempt work ranging from 20% to 49.999%. 
In the case of all but the exemptions for executives, pro- 
fessionals, local retailing capacity employees, outside sales- 
men and local newspapers, the Administrator has specifi- 
eally said that these percentages of nonexempt work are 
insubstantial. The Administrator’s rulings concerning 
these several exemptions are detailed in Appendix “KH” 
herein, pp. 94-95, enfra. 

The reason for allowing a tolerance of nonexempt work 
in the case of exemptions is that many employees in occu- 
pations intended by Congress to be exempt under one or 
another of the exemption provisions perform some duties 
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which do not strictly fall within the literal laneuage of the 
exeniption provisions. A failure to allow some tolerance 
therefore would result in so widespread a denial of the ex- 
emption provisions as to substantially defeat the Congres- 
sional intention in enacting them. ‘This reason applies 
equally to the Sections 13(a)(6) and 7(c) exemptions. In 
view of the legislative history of such exemptions, which 
we have previously reviewed, showing the breadth that 
Congress intended to accord them, a denial of the tolerance 
is without justification and defeats the exemptions granted 
by Congress. 

The Supreme Court has had oceasion to consider the 
problem of exempt and non-exempt work performed in the 
same workweek only in the case of the exemption provided 
by Sec. 18(b)(1) of the Act for interstate motor carriers. 
The court ruled that if the duties of the job performed by 
the employee are such that he is called upon in the ordi- 
nary course of his work to perform, either regularly or 
from time to time, safety affecting activities, he is exempt 
under Sec. 18(b) (1) in all workweeks when he is employed 
at such job regardless of the proportion of his time and ae- 
tivity actually devoted to safety affecting work. Morris v. 
McComb, 332 U. 8. 422, 434-485. See too Pyramid Motor 
Freight Corp. v. Ispass, 330 U.S. 695, 707-709; Levinson v. 
Spector, 330 U.S. 649, 675-676, 679 et seq.; and the Admin- 
istrator’s statement on the scope of the Sec. 18(b)(1) ex- 
emption, Title 29, Ch. V, Code of Fed. Reg., Pt. 782 (18 
F. R. 2346) See. 782.2; 3 C. C. H. Labor Law Reporter (4th 
Ed.) ¥ 24,108.02. It is apparent that this court need not go 
nearly as far as the Supreme Court went with respect to 
the See. 138(b) (1) exemption in order to adopt appellant’s 
position herein. 

Furthermore, the Supreme Court has made it clear that 
in order to be ineluded in the Act in the first instance, 
a substantial part of an employee’s activities must be de- 
voted to interstate commerce or the production of goods 
for interstate commerce.*® Several Courts of Appeals, 


46 Walling v. Jacksonville Paper Co., 317 U.S. 564, 572; Mabee v. 
White Plains Publishing Co., 327 U. S. 178, 184-185. 
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including this Court, have had occasion to apply this rule 
laid down by the Supreme Court.’ In a case dealing with 
the 25% nonexempt work tolerance allowed by the Admin- 
istrator under the retail establishment exemption provided 
by Sec. 18(a) (2) of the Act, the Court of Appeals for the 
Highth Circuit said that substantiality has always been the 
general legal test for bringing the Fair Labor Standards 
Act into play, in its various aspects, to its fullest reach. 
Northwestern Hanna Fuel Co. v. McComb, 166 F. (2d) 982, 
937. 

If, therefore, an insubstantial amount of engagement in 
commerce or the production of goods for commerce are in- 
sufficient to subject an employee to the Act, it follows that 
an insubstantial amount of nonexempt work should not 
defeat the application of an exemption otherwise applica- 
ble to him. As this court has said, the ‘‘remedial’’ pro- 
visions of the Act apply to exemptions to the same degree 
as to covered activities.* 


Ve 


THE EMPLOYEE APPELLEES, WHEN REPAIRING AND 
MAINTAINING APPELLANT’s HousES AND RELATED Do- 
MESTIC Factnities, ARE Not ‘‘ ENGAGED IN [INTERSTATE | 
COMMERCE OR IN THE PRODUCTION OF Goops FoR [ INTER- 
STATE | COMMERCE’? AND THEREFORE THE PROVISIONS OF 
fHE Act Do Nor Apply To Salp EMPLOYEES; BUT EVEN 
IF 'i‘Hry ArE So EHnNoacep, THEY ARE EXEMPT FROM THE 
OVERTIME PROVISIONS OF THE ACT BY VIRTUE OF SEC. 
13(a) (6) AND Sec. 7(¢). 


A. DESCRIPTION OF OPERATIONS. 


Among the specific duties of the employees of appellant, 
who render services and perform maintenance work on the 


4 Southern California Freight Lines v. McKeown, 148 F. (2d) 
B70, 891-892 (C. C. A. 9) cert den. 326 U. S. 736 reh’g den. 326 
U. S. 808; Skidmore v. Casale, 160 F. (2d) 527, 530 (C. C. A. 2); 
Hertz Drivurself Stations, Inc. v. U. S., 150 F. (2d) 923, 926-927 
mo, C. A. 8). 

48 McComb v. Hunt Foods, supra, pp. 58-59. 
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appellant’s houses and village areas (R. 221), are repairing 
houses (R. 233); pamting houses (R. 250); cleaning plan. 
tation villages (R. 254) ; pruning shade trees located around 
plantation houses and eutting fire wood for use as fuel by 
employees living in the plantation houses (R. 233); and 
painting gymnasiums and clubhouses (R. 250). The em 
ployees doing this work will hereinafter be referred to as 
village maintenance employees. | 

f 
B. THe vILLAGE MAINTENANCE EMPLOYEES ARE NOT ‘‘ ENGAGED! 


IN [INTERSTATE] COMMERCR’’. 
. 
The test under the Act to determine whether an em, 


ployee is engaged in interstate commerce,” ‘‘is not whether! 
[his] activities affect or indirectly relate to interstate com: 
merce but whether they are actually in or so closely related: 
to the movement of the commerce as to be a part of it”) 
McLeod v. Threlkeld, 319 U.S. 491, 497. The test is narrow 
and exacting. See Armour v. Wantock, 323 U. S. 126, 131) 

The only activities of the appellant which may be rev 
garded as ‘‘in [interstate] commerce’’ are the shipment of 
raw sugar from Hawaii to the mainland and perhaps the 
receipt of some materials from the mainland. The village 
maintenance employees are so far removed from any sueh) 
activities that plainly their work cannot be considered a 
part of it. 10 EL. 40th Street Building, Inc. v. Callus, 325% 
U. 8. 578, 581; McLeod v. Threlkeld, 319 U. S. 491; Rosen- 
berg v. Semerta, 1387 F. (2d) 742 (C.C.A. 9), cert. den. 320, 
U. S. 770. See also Stotke v. First National Bank, 290 
N. Y. 195, 48 N. E. (2d) 482, 485, cert. den. 320 U. S. 726% 
Convey v. Omaha National Bank, 140 ¥. (2d) 640, 641-642) 
(CC. AG S)cert.den.o21) Us. fal. 


! 


49 “* Commerce’’ is defined in See. 3(b) of the Act as ‘‘trade, com- 
merece, transportation, transmission, or communication among the 
several States or from any State to any place outside thereof.’’ 
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3. THE VILLAGE MAINTENANCE EMPLOYEES ARE NOT ‘‘ ENGAGED 
...IN THE PRODUCTION OF GOODS FOR [INTERSTATE] COM- 
MERCE’’, 


By definition in the Act, an employee is deemed engaged 
n the production of goods if such employee is employed 
n ‘‘produeing, manufacturing, mining, handling, trans- 
jorting, or in any other manner working on such goods, 
yr in any process or occupation necessary to the produe- 
ion thereof, in any State’’ (Sec. 3(j)): 

Activities are ‘‘necessary to the production’’ of goods 
vhen they bear a ‘‘close and immediate tie with the process 
yf production’’ for interstate commerce, and not simply a 
‘tenuous relation’’ to such process. See Kirschbaum v. 
Walling, 316 U.S. 517, 525. And in applying this standard, 
he Supreme Court has emphasized that Congress in enaet- 
ng this statute ‘‘ plainly indicated its purpose to leave local 
jusiness to the protection of the States’’, Walling v. Jack- 
sonville Paper Co., 317 U.S. 564, 570; Higgins v. Carr Bros. 
fo., 317 U.S. 572, 574,°° and ‘‘did not see fit, as it did in 
ther regulatory measures, e.g., the Interstate Commerce 
Act ... and the National Labor Relations Act... to ex- 
aust its constitutional power over commerce’’. 10 Last 
th Street Bldg. Inc. v. Callus, 325 U. 8. 578, 579; MeLeod 
7. Threlkeld, 319 U.S. 491, 493. 

All the cases under the Act involving employees doing 
work akin to that of the village maintenance employees 
nerein have excluded them from coverage. In lWalson v. 
mer’, O., 158 F. (2d) 564 (C. C. A. 5), cert. den. 331 U.S. 810, 
Dow Magnesium Corporation and Dow Chemical Company 
iad built and operated plants for producing magnesium 
and styrene, respectively. The magnesium and styrene 


50. Rep. 884, Committee on Education and Labor, 75th Cong., 
Ist Sess. p. 5. ‘‘The bilt carefully excludes from its scope business 
in the several states that is of a purely local nature. It apples only 
to the industrial and business activities of the Nation insofar as 
they utilize the channels of interstate commerce, or seriously and 
substantially burden or harass such commerce. It leaves to State 
and local communities their own responsibilities concerning those 
local service and other business trades that do not substantially in- 
fluence the stream of interstate commerce.’’ 


74 


were shipped in interstate commeree. Near the location of 
the two plants, Defense Plant Corporation acquired a 400 
acre tract of land and constructed about 2,000 dwelling 
houses thereon. Hmployees of the above two plants were 
the main oeeupants of the houses. Plaintiffs worked for 
Defense Plant as firemen and guards of the 400 acre tract 
of land and the property thereon, and as operators of the 
plant furnishing water service to such tract. All such em- 
ployees were held not covered, the court stressing that their 
‘“‘services benefited the housing occupants not when they 
were producing goods for commerce but when they were 
entirely separated from the production of goods for com: 
merce’? [Kmphasis supplied]. 

Morris v. Beaumont Mfg. Co., (W. D. S. C. 1947), 12 
Labor Cases, par. 68,687, is even closer on the facts. De: 
fendant there operated a textile manufacturing plant where 
it manufactured cotton textiles for interstate commerce; 
In addition it owned about 280 residences in the City of 
Spartansburg, rented primarily to its employees (of about. 
1100 employees, about 490 occupied the residences). The 
residences were within a radius of one-half mile of the 
manufacturing plant and were located on city streets, 
where they were interspersed with other dwellings not 
owned by the defendant. Occupancy of the residences was 
optional with the employees. Plaintiffs were painters or 
carpenters who in some workweeks were engaged exclusive- 
ly in constructing, Maintaining or repairing the residences!” 
The court held that the plaintiffs were not engaged in the 
production of goods for commerce and pointed out that 
the Wage-Hour Division had ruled that the defendant had’ 
complied with the Act.*! It said that the residences upon 
which the plaintiffs worked were in no sense devoted to 
manufacture for commerce and nothing was done therein 
to promote the production of goods for commerce. None 


y 


51 Prior to this time the Administrator, in reply to inquiries, had 
merely stated that he was not prepared to express an opinion as to 
the coverage under the Act of employees repairing and maintaining 
houses owned by their employer and occupied as residenees by other 
employees who were engaged in the employer’s plant in produeimg 
goods for commerce (1944-45 WHMan., p. 97). 


(5) 


of defendant’s business activities was attended to, carried 
on, or considered in the residences. 

The problem is essentially one of degree as to the number 
of ‘‘steps removed from the physical process of the pro- 
Juction of goods’’ for interstate movement. 10 Hust 40th 
mrect Bidg., Inc., v. Callus, 325 U. S. 578, 583. Three 
factors in particular place these village maintenance em- 
sloyees beyond the scope of the Act. 

First, they are not engaged on the site of whatever pro- 
Iuction is in process on the plantation, whether of cane or 
‘aw sugar, but rather do their work in a mill village physi- 
ally separated from such production. Such remoteness 
rom the physical production process is ‘‘a relevant factor 
n drawing the lme’’. /d. 

Second, they work on homes the occupancy of which is 
yptional with the production employees, including each 
mployee appellee herein (R. 221). The employees can 
ive anywhere they choose, whether on or off the plantation, 
ind the plantation operations are not any more efficient 
yecause the employees do live on the plantation. In fact, 
ome of the employees live off the plantation (R. 222). 

Third, the village maintenance employees are employed 
yn houses and facilities which are not themselves produced 
or or shipped in interstate commerce, nor are they used in 
yr devoted to the production of goods for interstate com- 
nerce. They merely ‘‘serve the needs”’ of the employees, 
is the parties stipulated (R. 219), when their oceupants 
ire not engaged in such production at all, but are wholly 
eparated therefrom in space and function. Such services 
Te as remote from production for commerce as if provided 
na village not owned by the appellant. 

The village maintenance work here involved is therefore 
ar removed from activities held ‘‘necessary to’’ produc- 
ion of goods for commerce in such eases as Kirschbaum Co. 
. Walling, 316 U. S. 517 and Borden Co. v. Borella, 325 
J.S. 679. Such village maintenance employees are likewise 
urther removed from production for commerce than the 
naintenanece employees of an operator of a 48-story office 
muilding in New York, held excluded from coverage in 10 
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Hast 40th St. Bldg., Inc. v. Callus, et al., 325 U. 8. 578, 
although the maintenance employees there involved actu-. 
ally furnished services to facilitate the operations of the 
tenants’ businesses during office hours. Here, however, the 
employees are merely satisfying personal needs of employ- 
ees viewed as a part of the general consuming public and: 
not merely as employees. The village is really a munici- 
pality with all the physical characteristics of one and con- 
taiming the usual buildings and establishments found in a 
municipality. Cf. Marsh v. Alabama, 326 U. 8. 501, 502, 
908, 510. Indeed, there reside in the village not only em. | 
Herons of the appellant, but also others who may or may’ 
not work in establishments which produce goods for- 
commerce. 

An occupation is not within the scope of the Fair Labor 
Standards Act merely beeause it is indispensable to the pro-. 
duction of goods ‘‘in the sense of being ineluded in the 
long chain of causation which brings about so complicated. 
a result as finished goods’’. 10 Hast 40th St. Bldg., Inc: yw 
Callus, 325 U. 8. 578, 582. Otherwise, any work, no mat- 
ter how essentially local in nature, would come under the 
Fair Labor Standards Act.** The services in question here’ 
are ‘insulated from the... Act by those considerations 
pertinent to the federal system which led Congress not to 
sweep predominantly local situations within the confines of | 
the Act’’, 70 Hast 40th St. Bldg., Inc. v. Callus, 325 U. $3 
578, 583, but to leave them ‘‘to the regulatory power of the: 
States’’ Id. p. 583. In this ease in fact the Territorial Leg-- 
islature of Hawaii has imposed its own wage and hour re 
quirements with respect to such services.” 


{ 
I 


52Thus there is just as much reason for holding persons engaged ! 
in repairing houses at Haleiwa to be engaged in the production of } 
goods for commerce as there 1s Tur so holding at Waialua, sinee the 
tenants at Haleiwa also make their living by produeing goods for 
“nterstate commerce. 

53 Revised Laws of Hawaii, 1935, Ch. 259-c, Title XXVI, as 
amended. 
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D. IF THE VILLAGE MAINTENANCE EMPLOYEES ARE ENGAGED ‘‘IN 
[INTERSTATE] COMMERCE OR IN THE PRODUCTION OF GOODS 
FOR [INTERSTATE] COMMERCE,’’? THEY ARE EXEMPT FROM 


THE OVERTIME PROVISIONS OF THE ACT BY VIRTUE oF SEC. 


13(a)(6) or or Sc. 7(e) . 


If the court should find, notwithstanding our previous 
argument, that the village maintenance employees are en- 
gaged in interstate commerce or in the production of goods 
for interstate commerce, then we submit that the overtime 
provisions of the Act do not apply to them since that very 
inding brings them within the Sec. 13(a) (6) or the See. 
‘(c) exemptions under the circumstances of this case. 
Activities so related to agriculture and processing that they 
ire in commerce or necessary for the production of goods 
‘or commerce, must necessarily be so sufficiently related to 
uch activities as to share in the exemptions provided for 
ultivation or processing or both. Thus: 

1. To the extent that the work of the village mainte- 
rance employees relates to employees of appellant who 
ire within the See. 13(a) (6) exemption, they are in the 
ame position as any other employees performing work 
recessary and indispensable to agricultural operations; 
yy in the Administrator’s language, they are doing work 
‘in connection with the activities described in the defini- 
jon of ‘agriculture’ contained in See. 3(f)’’ and are there- 
ore exempt.”* 

Moreover, to the extent that the village maintenance 
amployees are engaged in cutting wood for use as fuel by 
he appellant’s employees living in the plantation villages 
feo, R. 225, 226, 229-230, 231) they are engaged in ‘‘(. .. 
orestry or lumbering operations) performed by a farmer 
x on a farm as an incident to or in conjunction with such 
farming operations’’, as these words are used in the statu- 
ory definition of ‘‘agriculture’’. ‘Forestry or lumbering . 
yperations’’, as used in Section 3(f), include the cultiva- 
jon and management of forests, felling and trimming of 
amber, cutting and hauling of timber, lumber, and like 


4See Interpretative Bulletin No. 14, 12, discussed supra at p. 
0. 
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products, sawing the logs into lumber or the conversion of 
logs into ties, posts, and similar products.’ Surely if the! 
exemption for ‘‘agrieulture’’ may include these commercial | 
forestry and lumbering operations when performed by a 
farmer or on a farm, it also includes the completely non- 
commercial operations involved here of cutting firewood 
for use as fuel by the appellant’s employees living in the 
plantation villages.*® 


2. As for the work of the village maintenance employees 
which relates to employees who are within the Section 7(¢) 


exemption, such work likewise falls within such exemption. 


The Administrator has said that the See. 7(¢) exemption - 
applies not only to those employees processing sugar cane 


but also to those employees whose operations are ‘‘a neees- 


sary ineident’’ to sugar cane processing and who work in| 
those portions of the preniises devoted to sugar cane pro-— 
cessing. If the village maintenance employees are deemed 


necessary to the produetion of raw sugar for commeree, 
by the same token their operations are ‘‘a necessary in- 
yi 
eident’’ to the operation of processing sugar cane. 
Moreover, since these operations are such ‘‘ a necessary 
incident’’ to the processing of sugar cane, the employees 
niust be regarded as working at the ‘‘place of employment” 
where processing is performed. The term ‘‘place of em- 
ployment’’, as used in Sec. 7(c) of the Act, must mean the 


4 
p 


entire premises on which are located all the buildings re- | 


quired in the processing of sugar cane. Supra, pp. 04-99. 
If the operations here discussed are necessary to the pro- 
duction of raw sugar for interstate commerce, then the 


55 See par. 1 of Interpretative Bulletin No. 7 issned by the Wage 
and Hour Division, U. S. Department of Labor in February, 1939 
(8 CCH Labor Law Reporter (4th ed.), Par. 24481) and See. 
780.61 of the Division’s statement on forestry and lumbering opera- 
tions incident to or in conjunction with farming operations, appear- 
ing in the Code of Federal Regulations, Chapter V, Title 29, Part 
780, Subpart B (12 F. R. 5961) (8 CCIE Labor Law Reporter (4th 
ed.) par. 24106.61). 

56 Such wood cutting operations are of course ‘‘incident to’’ or 
‘in conjunction with’’ the appellant’s farming operations. See 
the discussion on pp. 26-28, supra, as to the meaning of ‘‘ineident 
to’’ and ‘‘in eonjuuetion with’’ as used in Section 3(f). 
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buildings in or about which such operations take place, in- 
eluding the dwelling houses, are required in the processing 
of sugar cane and must be considered part of the same 
‘nlace of employment’’ as the mill and functionally related 
buildings. 

3. If the work of the village maintenance employees re- 
lates partly to employees exempt under See. 18(a)(6) and 
partly to employees exempt under See. 7(c), they are 
obviously exempt from the overtime provisions of the Act. 


HW. ANY EMPLOYEE APPELLEE, WHO IN THE SAME WORKWEEK 
PERFORMS SOME WORK THAT IS NOT WITHIN THE COVERAGE 
or THE ACT AND OTHER WORK WHICH IS EXEMPT UNDER 
EITHER Sec. 13(a)(6) or Sec. 7(¢), IS EXEMPT DURING 
SUCH WORKWEEK FROM THE OVERTIME PROVISIONS OF THE 


Act. 


Some of the employees we are presently considering, as 
for example employees in the paint shop, the plumbing shop 
and the carpentry shop, do work in the same workweeks 
with respect to the plantation houses and also with respect 
to the field and mill equipment of the appellant (e.g. R. 202- 
203, 249, 254-255). Their work on the houses is not cov- 
ered by the Act at all, wlule the work on the field and mill 
eqinpment is exempt under either See. 138(a) (6) or See. 7(e). 
In such situation, where in the same workweeks they are 
performing both work that is not sufficiently close to com- 
merece or to the production of goods for commerce to be 
considered covered by the Act at all, and work that is ex- 
empt under Sec. 13(a)(6) or Sec. 7(¢), they are obviously 
excluded from the overtime provisions of the Aet.*7 The 


St Mitzgerald v. Kroger Grocery, 45 F. Supp. 812 (D. Kans. 1942) 
holding exempt from the overtime provisions under See. 13(b) (1) 
employees who in the same workweeks were engaged in driving 
trucks in interstate conmmerece—an activity exempt under See. 13(b) 
(1)—and other driving which was wholly in intrastate commerce 
and henee not covered by the Act at all. 

The same principle applies to the employees working in the power 
plant of the mill. Power there produced is used in the field and 
mill operations of the appellant and the employees are therehy en- 
titled to a See. 13(a) (6) or See. 7(c) exemption. Power is also 
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Adninistrator is in accord. 1944-45 WHMan. p. 608 and 2 


C. C. Il. Labor Law Service { 33,083. The court below also | 


appears to share this view, since it held that an employee 
engaged in activities, some of which are exempt under See. 


13(a)(6) aud the remainder of which are exempt under | 


See. 7(¢), is exempt (R. 483,445). 


CONCLUSION. 


Tor the foregoing reasons, it is respectfully submitted | 
that Parts I, II], IV, V, and VI of the judgment below | 


should be reversed. 
Respectfully submitted, 


Rurus G. Poot, 
CHARLES Fauy, 
Miuron C. Denso, 
Puiuip Levy, 
1625 K Street, N. W., 
Washington, D. C., 
Attorneys for Waialua 
Agricultural Company, Limited. 


Of Counsel: 


Pratt, Tavares & Cassipy, 

By I. C. Moore. 

Alexander and Baldwin Building 
Honolulu, T. H. 


distributed in the same workweeks to the plantation villages and 
to some non-plantation users, but none of such power is used for 
or in connection with the production of goods for interstate com- 
merce, nor is it used to operate any instrumentality of interstate 
commerce nor is it transmitted into interstate commerce (R. 191- 
193). The power plant employees are thus in the same workweeks 
doing some work exempt under Sec. 13(a)(6) or See. 7(e) and 
other work not covered by the Act at all. As explained in the 
text, they are therefore excluded from the overtime provisions of 
the Act during such workweeks. 


iW 
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APPENDIX A. 
Legislative History of Secs. 13(a)(6) and 7(c). 


Senator Black’s statement opening debate in the Sen- 


dic on S. 2475. 


y 


‘We have placed together in the bill definitions of 
agricultural work which have been fixed from time 
to time in other legislative enactments, and in addi- 
tion to that we have drawn hberally from Mr. Web- 
ster’s definition of agriculture.’’ 81 Cong. Rec. 7648. 


. Statement of Senator Schwellenbach that packing by 


a farmer of his own grown apples was exempt under the bill. 


Co 


“When an apple grower picks his apples and takes 
them into his own warehouse... and in that warehouse 
packages them and then stores them, or perhaps first 
stores them and then packages them, the work being 
done by the farmer on his own farm, there is xo dis- 
pute about the fact that it is an agricultural operation, 
...It seems to me that the bill, under the definitions 
as they now stand, places at a considerable disadvan- 
tage the man who is too small an operator to perform 
these operations npon his own farm. ... The picking of 
the apples is an agricultural process. If the man does 
it on his own ranch, the storing of the apples and the 
washing of the apples and the packing of the apples are 
all agricultural processes’? [Emphasis supplied] 81 
Cong. Ree. 7659. To get at the situation about which 
he was complaining, Senator Schwellenbach later intro- 
duced an amendment to provide an exemption for per- 
sons employed within the area of production “in prepar- 
ing, packing, or storing ... fresh fruits or vegetables 
in their raw or natural state’’ (/d., p. 7876). Ths 
amendment was adopted (Id., p. 7949). 


. Debate in Senate on processing of sugar cane. 


‘Myr. Overton. Let me invite the attention of the 
Senator to another agricultural industry in connection 
with which the processing, if it may be so ealled, by 
the farmer of his own product is much more general 
than in the case of the farmer ginning his own cotton. 
I refer to the sirup-cane producer who processes his 
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own cane, grinds it, and makes it into sirup. Does he 
come within the provisions of the bill? 


“Mir. Black. The Senator can read the definition in 
ihe bill and note that those things ordinarily done by 
farmers on the farm do not come under the provisions 
of the bill. 

‘*Mr. Pepper. Mr. President, I wonder if the fol- 
lowing language would not answer the questions of 
the Senator from Louisiana. It is found on page 51 
of the bill, lines 13 and 14, being a part of the agri- 


cultural definition: ‘And any praetices ordinarily per- ; 
formed by a farmer as an incident to such farming * 


operations.’ 
“Mr. Overton. It may and it may not. I was ask 


ing the Senator from Alabama because he is the author : 


of the bill, and I was giving a concrete ease... I have 


taken the case of a farmer who plants his sugarcane, | 
gathers it, and who on his own farm has a sirup mill and © 


converts the juice of the cane into sirup. Does he 


come within the provisions of the bill? 


“Mir. Black. The definition provides that those 


things done by the farmer ordinarily on his farm 


constitute a part of his farming business. It would | 
depend upon whether or not that was an ordinary in- - 


cident to that type of farming business in the State 
where sirup ts made. If so, that would be agriculture 
under the definition of the bill. 


‘Mir. Overton. It would not be considered an ordi- 
nary practice performed by a farmer as an incident 
to his farming operations for the reason that we also 
have large sirup mills. Sueh sirup mills gather in 
the cane produced by the different farmers and process 
it into sirup. Bnt it is of frequent oceurrenee that 
a farmer has a mill on his own farm and converts his 
own cane juice into sirup. With that explanation, 
would the Senator say the practice of sneh a farmer is 
one ordinarily performed by a farmer as an ineident 
to his farming operations? 

‘‘Mr. Black. If the Senator says it is a practice not 
ordinarily performed by a farmer as ineident to his 
farming operations, I would necessarily say it was a 
practice not ordinarily performed by a farmer as in- 
cident to his farming operations, and therefore would 
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not come under the definition. I am assuming it is a 
praetice which is not ordinarily engaged in, by farmers. 

‘‘Mr. Overton. Not altogether engaged in, but fre- 
quently engaged in by farmers. 

‘*Mi. Blaek. For instanee, a farmer might build on 
his farm a faetory for the purpose of manufacturing 
shirts and sending them through the United States. 
Since that is a practice not ordinarily engaged im by 
farmers on thew farms, naturally that would not 
be considered a farming activity. 

‘Mr. Overton. Let us take the sugar manufacturer. 
On some plantations there are malls in which the plant- 
ers may manufacture their own cane into sugar. 
Would they come within the provision of the bill? 

‘Mr. Blaek. As J said, it would depend upon whether 
or not that comes within the definition under the facts 
of operation, whether it is a necessary tncident to that 
type of cane farming... 


‘‘Mr. Overton. As I understand the Senator, in 
cases where some farmers process their own produets 
aud other farmers earry their produets to some proces- 
sor to be proeessed, then by reason of the fact that 
some farmers earry their products to a processor 
to be processed, the farmers who process their own 
produets would not be eonsidered as engaging in a 
practice which is ordinarily incident to farming oper- 
ations. 

‘‘Mr. Black. I eonld not say as to that. It depends 
altogether on the facts as to what is a necessary Inei- 
dent to farming. As I said, there are some things so 
far removed from farming that all of us would know 
instantly they did not eonstitute a farming operation. 
The illustration I gave was of a farmer erecting on 
his farm a faetory and manufacturing anythimg you 
please, whether something he grows or not, who em- 
ploys many people to manufacture it, and then ships it 
in interstate commeree. The mere fact that he has 
such a plant on his farm would not make the mann- 
facturing of shirts, for instance, a farming operation. 
It would still be a manufaeturing operation. The same 
reasoning would apply to any other process of manu- 
facturing’? [Emphasis supplied]. 81 Cong. Ree. 7657- 
7658. 
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4. Debate on Senator McGill’s amendment to provide 
that the agricultural exemption should apply (1) to 
practices performed on a farm as an incident to farm- 
ing operations and (2) to “delivery to market.”’ 


‘‘Mr. MeGuill. Mr. President, the purpose of thé 
amendment is to broaden the definition of ‘enrployee’ 
as applied to agriculture. I can readily see how some 
have construed the language of the bill to mean that 
one who operates a thrashing [sic] machine outfit and 
employs a erew and is employed by a farmer to thrash 
[sic] his wheat might be ineluded under the provisions 
of the bill. Likewise, those who are engaged in har- 
vesting and delivering to market might be included. 
It is ny understanding, although no definite commit- 
ment has been made, that the amendment is not op- 
posed by those in charge of the bill. If I am correct, 
I should like to have the amendment agreed to. 


% 4 * * * * cd 


‘‘Nr. George. Is it the purpose of the amendment to 
exempt those who thresh grain? 
‘““Mr. MeGill. Those who thresh graim, who harvest 
grain and deliver it to market. 
‘*Mi. George. Would the amendment also apply to 
the harvesting of any other erop? 
“Mr. MeGill. Zt would apply to any commodity pro- 
duced on a farm. 
‘“Mr. George. Would it apply to peanut pickers who 
pick in the fields? 

SONI wo sLeG allay es, 

‘““Mr. George. And who move peanuts to the market? 

‘“Mr. McGill. Yes; that is my understanding. 

‘“Mr. George. I should like to ask the Senator from 
Aljabama if that is his interpretation of the amendment. 

“Mr. Black. That is my interpretation of the amend- 
ment, and is it my belief that the bill as originally 
drawn covers what is now contained in the language 
of the amendment; but some Senators who were doubt- 
ful about it wished to draw a clarifying amendment. 

‘“Mr. George. I am sure it does not in facet do so, 
because the picking of peanuts and the harvesting of 
grain in my part of the country are done purely by 
contract with outsiders, who in a great many cases 
have no farm interest. What I want to get at 1s 
whether, in the opinion of the Senator from Alabama, 
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the language of the amendment of the Senator from 
Kansas ineludes any field erop that is threshed, as in 
the case of grain, or picked, as in the case of peanuts 
in the field. 

‘“‘Mr. Black. Unquestionably. 

‘“‘Mr, McGill. I may say to the Senator from Georgia 
and other Senators that it is my object to make the 
language of the amendment broad enough to include 
all work done on a farm, so long as it 1s incidental to 
agricultural purposes. 

‘‘Mr. George. And so long as tt is merely prepara- 
tory and necessarily preparatory to the marketing of 
the field crop. Is that true? 

“Mr. McGill. That is true; and the language would 
also mclude all labor performed in making delivery to 
market, 

‘Mr. George. J thank the Senator . 

‘“‘Myr. Copeland. Of course, that would take care of 
my apple man, about whom [ have been worrying, would 
it not? It would take care of the farmer who takes 
his crop of apples to the market, would it not? 

“Mr. MeGill. That is correct. [HKmphasis supplied]. 
81 Cong. Rec. 7888. 


5. Debate on amendment proposed by Senator McAdoo. 


Senator McAdoo proposed an amendment, substituting 
‘or the language in the definition of agriculture relating 
(0 practices ordinarily performed in connection with farm- 
ng operations, the following: 


‘*Any practices ordinarily performed by or for a 
farmer as an incident to such farming, including har- 
vesting, packing, storing, or preparing for market, in 
the raw or natural state, any products derived from 
any of the above agricultural pursuits.”? 81 Cong. Ree. 
Coot. 


The following discussion ensued: 


‘““Mr. McGill. Yesterday afternoon the Senate 
amended the lines to which the Senator’s amendment 
applies by inserting in line 13, after the word ‘farmer,’ 
the words ‘or on a farm,’ and also by inserting in 
line 14, after the word ‘operations,’ the words ‘includ- 
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ing delivery to market,’ at being the purpose of these 
amendments to exclude from the bill all labor per- 
formed on a farm, whether by contract with the farmer 
or otherwise, and to exelude all labor connected with 
the delivery to market of commodities produced on 


G [armen . 
BG He % * % % % 
‘¢ , . I will state that I feel the amendment adopted 


yesterday is broader than the amendment proposed 
by the Senator from California, by virtue of the fact 1 
that no limitation was placed in the amendment adopted 


yesterday, such as mentioning harvesting, packing, and | 


operations of that character. The amendment adopted | 


yesterday was intended to include, and, I think, it does — 


imcelude, all kinds of labor performed On a farm and aul” 
kinds of labor in connection with delivering agricultural | 
products to market. In my judgment it includes more 
than does the amendment proposed by the Senator from 
California and is broader in its terms. I hope that! 
the amendment adopted yesterday will remain in the 


bill and that the amendment of the Senator from Call / 


fornia, by virtue of the narrower terms carried in if, 
will be rejected. 

‘‘Mr. George. I suggest to the Senator from Cali-— 
fornia that, in my opinion the amendment offered by 
the Senator from Kansas [Mr. MeGill] yesterday is 
broader than his amendment, because it takes care of 
all operations, whether performed by cooperatives | 
or by persons under contract or by persons who have 
merely been employed for a particular job. To enu- 
mnerate even them in a sneceeding clause, or to recite 
the things that are included, would ‘thus, of course, under f 
the well-known rule of constr uetion, form a limitation 
upon what is first stated as a broad general proposition. 
I think the Senator’s purpose is absolutely accom- 
plished by the amendment offered yesterday by the 
Senator from Ixansas. 

‘“T may say to the Senator from California that I 
had in mind precisely what he has in mind, but with 
reference to different products. After examining the 
amendment of the Senator from IKansas I coneluded 
that it covered all those cases as well as the cases which 
I think the Senator himself has in mind’’ [| Kmphasis 
supplied}. Jd., pp. 7927, 7928-7929. 


87 


6. Debate on Conference Report between Senator Thomas 
and Senator Johnson. 


‘‘Myr. Johnson of California. I take at from what 
the Senator has said that the agricultural exemp- 
tions are practically plenary, and take in almost all 
agricultural products. 

‘‘Mr. Thomas of Utah. I could not hear part of the 
Senator’s sentence. 

‘“Mr. Johnson of California. I said that, wm general 
language, agriculture is exempted from the operation 
of the bill. 

‘Mr. Thomas of Utah. I ts. 

‘Mr. Johnson of California. Does the Senator know 
of any particular kind of agriculture that 1s ineluded in 
the bill? 

‘Mr. Thomas of Utah. J do not know of any. The 
definition seems to be all-inclusive, and we tried to make 
it so’’ [Kmphasis supplied]. 83 Cong. Rec. 9162-9163. 
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APPENDIX B. 


Administrator’s Interpretation of Section 3(f) With 
Respect to a Farmer’s Irrigation Operations. 


‘“At the present time the Administrator, by interpre- 
tation, has considered exempt under the 13(a)(6) ex- 
emption as engaged in agriculture, those employees of 
irrigation companies who are engaged exclusively on 


a farm or farms in furnishing water used solely for | 


irrigation purposes thereon, and also those employees 


who may be engaged off a farm in activities concerned | 


solely with the application of water to particular farms, . 
as mm operating the last head gate for diverting or - 


distributing water to a particular farm. On the other 


hand, employees engaged in the general distribution of — 
water, whose work is not confined to the application of © 
water directly to individual farms, have not been con- - 


sidered to fall within the 13(a)(6) exemption as en- 
eaged in agriculture’. [Hearings on S. 2386 and other 
bills, Committee on Labor and Pubhe Welfare, 80th 
Cong. 2nd Sess., p. 170 (sectional analysis of S. 2386 
submitted by Seeretary of Labor Schwellenbach). 
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APPENDIX C. 


Administrator’s Interpretations of Section 7(c). 


1. Distinction drawn between Sec. 7(c) exemptions refer- 
ring to an entire industry and Sec. 7(c) exemptions refer- 
ring to particular operations in an industry. 


‘The exemption thus granted to cottonseed pro- 
cessing differs from that granted in the same section 
of the Act to certain operations upon livestock. The 
latter exemption appears limited to certain particular 
operations, since Sec. 7(c) does not use any term de- 
seriptive of the meat packing industry, but uses only 
words describing certain particular operations in such 
industry. With this distinction in mind it appears to 
us that all employees working in a plant engaged in 
processing cottonseed are within the exemption, while 
this would not be true of all employees working in a 
plant engaged in handling, slaughtering or dressing 
livestock. In the latter case only the employees en- 
gaged in the enumerated operations or in operations 
that are an integral part thereof would be exempt”’ 
[Emphasis supplied]. Opinion Letter of Administra- 
tor written on July 9, 1941. 


2. Paragraphs 18 and 22 of Interpretative Bulletin 
WoO. 14. 


‘e,. The term ‘raw sugar’ describes the product of 
the first processing of sugar cane, wlich product nor- 
mally is thereafter refined before it is consumed. The 
processing of sugar cane into raw sugar is within the 
exeinption;...’’ 7 18. 


... truck drivers who carty raw materials to the 
establishment or who transport goods upon which the 
exempt operation has been performed may be consid- 
ered as working in the ‘place of employment’, for they 
make regularly recurring trips to and from the es- 
tablishment and may be deemed attached thereto. 
Further, some of their work, such as loading and un- 
loading, takes place in the establishment... .’’ J 22. 
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3. Interpretations as to which employees of @ processor 
are exempt under Section 7(c). 


‘‘When an establishment is excluswely engaged in 
performing operations specifically mentioned in See. 
7(c), every employee working in such a plant either 
will be actually engaged in the described operations, 
or else will be engaged in an occupation which is a 
necessary incident to the described operations and 
working solely in a portion of the premises devoted 
by his employer to such operations. Therefore, when 
an establishinent is exclusively engaged im activities 
enumerated in the section, all of the employees of 
the operator of the establishment who work solely m 
that establishment, mcluding office employees, watch- 
men, mammtenance workers and warehousemen, come: 
within the scope of these exemptions. In such a sit- 
uation, the exemptions also apply to those employees | 
of the plant operator whose duties consist of hauling 
agricultural commodities from the fields or from re- 
ceiving stations to the plant for packing or process- 
ing, and to those who transport to market or to car- 
riers for transportation to market goods upon which 
exempt operations have been performed in the plant” 
[| Emphasis supplied]. 1944-45 W. H. Manual, p. 575. 


* * * *% * * *& * * 


“Where an establishment is solely engaged in the 
eanuing of fresh fruits and vegetables, the labeling, 
stamping and boxing of the canned goods during the 
active season by employees of the canner are exempt 
operations if performed im the cannery or ma ware- 
house located on the same premises as the cannery. On 
the other hand, activities performed in a warehouse 
located on premises separate from the cannery, are not 
conducted in the place of employment where the can- 
ning is done, and the exemption is inapplicable to all 
of the employees working in such a warehouse”’ [Him- 
phasis supphed]. TJd., p. 577. 


cd % * % * * *% *% * 


‘¢ .. where an establishment is solely engaged in the 
packing of fresh fruits or vegetables and refrigerator 
ears are spotted on tracks adjoining the plant, the 
eniployees of the packer engaged in bunker icing or im 
cooling cars solely for use in shipping fresh fruits and 
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vegetables packed in that establishment are exempt’’ 
[Emphasis supplied]. Jd., p. 577. 
“If the plant is used solely to pack fresh fruits and 
vegetables, the assembling of box shook by employees 
of the packer is exempt when performed during the 
active season solely in the packing plant or in a ware- 
house located on the same premises’? [Kmphasis sup- 
pited]. id.,p. 577. 
* % * * * * * * * 
‘‘At present, if an establishment is engaged exclu- 
sively in the operations exempted under section 7(c), 
generally speaking all employees employed in that 
establishment are exempt from the overtime provisions 
of the act for either the entire year or 14 weeks a year, 
depending on the particular activities involved. This 
includes office, custodial and maintenance employees.’’ 
Statement of Secretary of Labor Schwellenbach sub- 
mitted to Senate Committee on Labor and Public Wel- 
fare, Hearmugs on S. 2886 and other bills, 80th Cong. 
2nd Sess., p. 183. 
% *% 


An Opinion of the Wage-Hlour Division, dated 
March 18, 1941, held that the See. 7(c) exemption ap- 
plied to field men employed by canneries to supervise 
the production and harvesting of raw products pur- 
chased under acreage contracts. These men, like em- 
ployees transporting cane to the mill in the instant 
ease, spend most of their time in the fields but they 
make the cannery their headquarters and make regu- 
larly recurring trips to and from the cannery. Tbe 
Division held that they should be considered as working 
in the ‘‘place of employment’’. 2 C. C. H. Labor Law 
Service, § 24,700.63. Another Opinion Letter, dated 
March 18, 1941, held that the Sec. 7(c) exemption ap- 
plies to pea vining stations if the work performed at 
the vineries and the cannery, to which vined peas are 
thereafter removed, is performed as part of a continn- 
ous series of operations throughout which the peas re- 
main perishable. 2 C. C. H. Labor Law Service, ff 24,- 
700.731. 
*& 3 


In the Adininistrator’s press release answering cer- 
tain questions about the application of the See. 7(c) 
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exemption to canneries, he pointed out that a truck 
driver engaged solely in transporting canned citrus 
from a cannery to market was within the exemption 
and must be regarded as employed in those portions of 
the establishment devoted by the employer to the op- 
erations described in Sec. 7(c), i.e. the canning of fresh 
fruits and vegetables. 1944-45 WHMan., pp. 603-604. 


% x % % * % * * * 


An opinion of one of the Administrator’s attorneys, 
appearing in 1944-45 WHMan. p. 612, declared that the 
See. 7(c) exemption for processing cottonseed applied 
not only to the oi] mill in which the cottonseed was 
erushed but also to a storage house, in which hulls re- 
moved from the cottonseed and cottonseed meal were 
stored. 
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APPENDIX D. 


Statements of International Longshoremen’s and 
Warehousemen’s Union to Senate Labor Committee. 


‘““The cane sugar industry [in Hawaii] has three 
distinet stages. The first step is the growing and culti- 
vation of cane and the second the milling of cane into 
raw sugar, both stages being earried on in the Terri- 
tory of Hawaii... [The third step is the refining of 
raw sugar and that is carried on’ in the mainland].’’ 
Hearings on S, 1849, 79th Cong., 1st Sess., p. 1049. 


“The ILWU represents some 28,000 workers en- 
gaged in the production and processing of sugar in the 
Territory of Hawaii. We represent, also, some 8,000 
workers in the pineapple industry in the islands. The 
bulk of these workers are not covered by the Fair La- 
bor Standards Act. 


‘‘In the sngar industry, more than 18,000 are field 
workers, so employed thronghout the year. Their work 
is not seasonal in character. They are, of course, not 
covered. 


‘*Most of the remaining 10,000 sugar workers are 
engaged in converting cane into raw sugar in the mills. 
Though covered by the wages provisions of the act, 
they are for 10 months of the year excluded by section 
7(c) from the hours provisions. During the remaining 
2 months, when the mills are shut down for repairs and 
maintenance, they are covered.’’ Hearings on S. 2386 
(among other bills), 80th Cong. 2d Sess., p. 318. 


* * * & cS % * * * 


“he grinding season, during which all mill em- 
ployees are excluded from the hours provisions of the 
Fair Labor Standards Act, 1s limited only by the needs 
of mill maintenance. Canc is harvested and milled dur- 
ing 10 months of the year. Dnring the remaining two 
months the mill is shut down and essential repairs are 
made on the mill, plantation machinery generally, and 
plantation facilities.’? Hearigs on S, 1349, 79th Cong., 
Ist Sess., p. 1050. 
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Administrator’s Allowance of Tolerance of Non-Exempt 
Work in the Case of Most Exemption Provisions in the 
Act. 


In the case of the following exemptions, the Administra- 
tor has allowed the indicated percentage of non-exempt 
work in a workweek without loss of the exemption: 


See. 18 (a)(1) exemption for executives, professionals, 
local retailing capacity employees and outside salesmen— 
209.) 

Sec. 13(a)(2) exemption for retail establishments— 
2006. 

Sec. 13(a)(3) exemption for seamen—20%.° 

See. 13(a)(4) exemption for carriers by air—20%.* 

Sec. 13(a)(5) fishery exemption—20%.° 


1 Regulations, Pt. 541, Title 29, Ch. V. Code of Fed. Reg. (5 
FE. R. 4077) §§ 541.1 (F), 541.8(A) (4), 541.4(B) and 541.5(B); 
3 °C. C. Uf. Labor Law Reporter (4th Ed.) {ff 238,801.01(F), 
23,301.03(A) (4), 238,801.04(B), 28,801.05(B). See too Knight vj 
Mantel, 185 F, (2d) 514, 517-518 (C. C. A. 8), Bender v. Crucibig 
Steel, 71 F. Supp. 420, 425 (W.D. Pa. 1947), both of which apphed 
the 20% test. See also Walling v. General Industries, 330 U. 5. 
at5, b47; Atkiwson Co. v. Lassiter, 162 F. (2d) 774, 1777 (C2 Gms 
9), judgment vacated on other grounds, 166 F. (2d) 144; and 
ITclliwell v. Haberman, 140 F. (2d) 838, 884 (C. C. A. 2) which 
seem to approve the 20% test. 

2 Administrator’s Interpretative Bulletin No. 6, § 18; 3 C. C. H. 
Labor Law Reporter (4th Ed.) J 24,480. See also Title 29, Ch. V, 
Code of Fed. Res., Pt. 779 (13 F. R. 1376) § 779.2; 3 C. C. H. Labam 
Law Reporter (4th Ed.) § 24,105.02. The 25% test has been ap- 
plied as appropriate in a number of eases. Harris v. Hammond, 145 
F. (2d) 338, 384 (C. C. A. 5) cert. den. 324 U.S. 859; Northwestern 
Hanna Fuel Co. v. McComb, 166 ¥. (2d) 932, 937-9388 (C. C. A. 8); 
Brown v. Minngas Co., 51 F. Supp. 363,371 (D. Minn. 1943). 

3 Title 29, Ch. V, Code of Fed. Reg., Pt. 783 (13 F. R. 1376) 
§ 783.50; 3 C. C. EH. Labor Law Reporter (4th Ed.) {] 24,109.50. 

4 Title 29, Ch. V, Code of Fed. Reg., Pt. 786, Subpart A (13 
F, R. 1876) § 786.1; 3 C. C. H. Labor Law Reporter (4th Ed.) 
4 24,112.01. 

5 Title 29, Ch. V, Code of Fed. Reg., Pt. 784 (13 F.R. 1876) 
§ 784.1; 3 C. C. H. Labor Law Reporter (4th Ed.) {| 24,110.01. 
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Sec. 13(a)(8) exemption for local newspapers — 
49.999%§ 

Sec. 13(a)(9) exemption for street, suburban, ete. rail- 
ways and local trolley and motor bus operators—20%." 

Sec. 13(a)(11) exemption for switchboard operators— 
20% 8 

See. 13(b) (2) exemption for employees of employers sub- 
ject to Pt. I of the Interstate Commerce Act—20%.° 


83 C. C. H. Labor Law Reporter (4th Ed.) {ff 25,260.05 and 
25,260.34. The 49.999% test was also applied in Robinson v. North 
ericansas Printing Co., 71 ¥. Supp. 921, 9238 (W. D. Ark. 1947). 

* Title 29, Ch. V, Code of Fed. Reg., Pt. 786, Subpart B (13 F. R. 
1376) § 786.50; 3 C. C. HW. Labor Law Reporter (4th Ed.) 
{] 24,112.50. 

8 Title 29, Ch. V, Code of Fed. Reg., Pt. 786, Subpart C (13 
FE. R. 1876) § 786.100; 3 C. C. H. Labor Law Reporter (4th Ed.) 
{] 24,112.100. 

i iticeesmctre vy. Code of Fed. Reg., Pt. 786, Subpart D. (3 
BW. R. 1876) § 786.150; 3 C. C. H. Labor Law Reporter (4th Ed.) 
] 24,112.150. 


